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Depletion of Oil and 


Gas Properties 


Principles of 
depletion allow- 
ances for de- 
termining tax- 
able income 


By JOHN W. 
BEVERIDGE* 





OR THE purpose of distinguishing a return of 
PB eapita from taxable income and accomplishing 

a severance of the two, special allowances, such 
as those for depreciation and depletion, are permitted 
where income is derived from the use of capital 
assets. The problem of segregating the income and 
capital elements presents complications and cause for 
controversy in the case of gains received from the 
development of natural resources. The outlines of 
those problems, in regard to depletion of minerals, 
are sketched by Mr. Justice Brandeis in United States 
v. Ludey.' 


The depletion charge permitted as a deduction from the 
gross income in determining the taxable income of mines 
for any year represents the reduction in the mineral con- 
tents of the reserves from which the product is taken. The 
reserves are recognized as wasting assets. The depletion 
effected by operation is likened to the using up of raw 
material in making the product of a manufacturing estab- 
lishment. As the cost of the raw material must be deducted 
from the gross income before the net income can be de- 
termined so the estimated cost of the part of the reserve 
used up is allowed. The fact that the reserve is hidden 
trom sight presents difficulties in making an estimate of the 
amount of the deposits. The actual quantity can rarely 
be measured. It must be approximated. And because the 
quantity originally in the reserve is not actually known the 
percentage of the whole withdrawn in any year, and hence 
the appropriate depletion charge, is neces sarily a rough 
estimate. But Congress concluded, in the light of expe- 
rience, that it was better to act upon a rough estimate than 
to ignore the fact of depletion. 


* Attorney at Law, Houston, Texas. 
1274 U. S., 295, 71 L. Ed. 1054. 
* Paul and Mertens Law of Federal Income Taxation, Vol. 2, p. 684. 
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Controversies on the subject of depletion have 
been classified in three principal groups: first, who 
may take advantage of the allowance; second, ‘when 
the allowance may be taken; and third, upon what 
basis the allowance shall be made.? This paper will 
be confined, however, to some of the phases of deple- 
tion of deposits of crude petroleum oil and nat- 
ural gas. 


Basis for Depletion 


HE REVENUE ACT OF 1935, with respect to 

depletion of oil and gas properties is substan- 
tially the same as the 1926, 1928, 1932 and 1934 Acts, 
and provides that in computing net income there 
should be allowed as a deduction from gross income 
a reasonable allowance for depletion according to the 
peculiar conditions in each case;* but such allow- 
ances, in all cases, are to be made under rules and 
regulations prescribed by the Commissioner with the 
approval of the Secretary. The burden of proof that 
the deduction made by the Commissioner is incor- 
rect is upon the taxpayer. 

The basis upon which depletion is allowed is the 
adjusted basis as provided by law for the purpose 
of determining the gain upon the sale or other dis- 
position of property except where the depletion is 
computed upon a percentage of gross income, as 
permitted by Section 114 (b).4 In determining the 
adjusted basis, amounts representing the cost or 
value of the land for purposes other than mineral 
production, amounts recoverable through deprecia- 
tion and through deductions other than depletion, 
and the value of the property at the conclusion of 
production are excluded. 

When the amount of this basis is determined for 
the taxable year, the depletion for that year is com- 
puted by dividing that amount by the number of 
units (barrels of oil or thousands of cubic feet of gas) 

“remaining as of the taxable year.” This means, 
practically, the number remaining at the beginning 
of the taxable year; but it is arrived at by an esti- 
mate made at the end of the year of the units then 
known to be recoverable plus those recovered but 
not sold, to which are added the units sold during 
the year. This gives the depletion unit, which is then 
multiplied by the number of units of oil or gas sold 





3 Sec. 23(m). Since the provisions as to depletion under the Revenue 
Act of 1934 are the same as under the Revenue Act of 1935, and regula- 
tions under the latter act have not been issued, references are to the 
Revenue Act of 1934, and regulation 86 thereunder unless otherwise 


indicated. 
4 Sections 113 and 114. Art. 23(m)-2. 
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within the year.® In estimating the total number of 
recoverable barrels of oil or cubic feet of gas, the 
estimate is to be made according to the method cur- 
rent in the industry and by the use of the most 
accurate information obtainable.® 


If the fair market value on a certain date is to be 
determined for ascertaining the basis for the deple- 
tion allowance, the value must be determined by the 
owner in the light of conditions and circumstances 
known at that date regardless of later discoveries or 
developments in the property or subsequent improve- 
ments in methods of extraction and treatment of the 
mineral product.? The value sought should be that 
established by assuming a transfer between a willing 
seller and a willing buyer as of a particular date. 
Consideration will be given by the Commissioner to 
all evidence having a bearing on the market value 
such as cost, actual sales and transfers of similar 
properties, value of shares of stock, royalties and 
so forth. Analytic appraisal methods will not be 
used if the fair market value can reasonably be deter- 
mined by any other method. Mineral deposits of 
different grades, and locations should be valued sep- 
arately.* When depletion is based upon cost or price 
paid, the owner must show that it was a bona fide 
purchase or sale representing the actual market 
value.® 


Depletion Computed on a Percentage 
of Income 


HE TAXPAYER may use either the adjusted 

basis of cost or fair market value as of March 1, 
1913, or he may use percentage depletion as per- 
mitted under Section 114(b)3 of the Act of 1934. 
The fixed percentage allowance for depletion is an 
attempt to eliminate speculation as to future profits 
and to return to the owner his capital investment or 
the equivalent of the value of his holdings by a deduc- 
tion of 2714 per cent of the gross income from the 
property during the taxable year. If the plan of 
depletion accounting adopted by the taxpayer has 
been approved, it cannot be changed without the 
consent of the Commissioner.*® Even though the 
cost or other basis of the property has been fully 
recovered in depletion and depreciation charges, the 
taxpayer may continue to deduct the percentage 
depletion allowance.” 


Gross income for the purpose of the percentage 
depletion is the amount for which the taxpayer sells 
the crude mineral product, not to exceed the market 
or field price on the date of sale of similar products 
at the well. Or the amount for which the taxpayer 





5 Art. 23(m)-2. 

® Art. 23(m)-9—Where the production of a gas well is not metered 
and cannot be estimated with reasonable accuracy, the adjusted basis 
of the property may be multiplied by a fraction, the numerator of which 
is equal to the decline in closed or rock pressure during the taxable 
year, and the denominator of which is equal to the expected total 
decline in closed or rock pressure from the taxable year to the end of 
production. Taxpayers computing depletion by this method must keep 
accurate records of periodical pressure determinations. Art. 23(m)-2. 

7 Value is, of course, based largely upon estimates of reserve deposits 
of oil and gas. Development of the pronerties may indicate that previ- 
ous estimates of the extent of the deposits were erroneous. The value 
on the basic date cannot be changed nor can there be a revision of 
depletion allowances for past years. But a new depletion unit may be 
established by dividing the capital sum returnable by the remaining 
units of mineral in the property as to the new estimate. Section 
23(m) and Article 23(m)-8 and 23(m)-9. 

8 Art. 23(m)-7. 

® Art. 23(m)-6. 
1 Art. 23(m)-11. 
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sells the product derived from the crude mineral may 
be used, not to exceed the market or field price on 
the date of sale of a crude product similar to that 
which went into the product sold. If there is no 
market or field price, then there may be used the 
market price of the first marketable product minus 
the costs of refining or processing. In short, the 
average posted field price of similar crude products 
on the date of sale is used. Refining, processing or 
transportation charges are not to be included.” 


The fixed percentage deduction for depletion can- 
not exceed 50 per cent of the net income from the 
property. The net income for this purpose is com- 
puted by deducting from the gross income, as above 
defined, operating expenses, depreciation, taxes, 
losses, overhead and general expenses, and develop- 
ment cost and dry hole deductions if charged to 
expense; ** the allowance for depletion is excluded. 
[In no case shall the deduction computed on the per 
centage method be less than if computed on cost or 
other basis of the property." 


The 1934 and 1935 Acts provide that there shall be 
excluded from gross income the amount of rents or 
royalties paid or incurred. This provision first 
appeared in the 1932 Act but was merely declaratory 
of the existing law.’” It applies only to a lessee for 
the royalties are themselves the income of the lessor. 


Charges to Capital and Expense 


ERTAIN intangible drilling and development 

costs may be charged to capital account or be 
deducted from gross income as an expense at the 
option of the taxpayer.’® The option does not apply 
to expenditures by which tangible property having 
a salvage value is acquired. Labor, fuel, repairs, 
hauling ‘and supplies in connection with the operation 
of the well, must be charged off as expense; but 
amounts paid for such items when used in the drill- 
ing, shooting, and cleaning of wells, in clearing 
ground, surveying, geological work, construction oi 
derricks, tanks, pipe lines, and other physical struc- 
tures which are necessary for the drilling of wells 
and the preparation of the wells for the production of 
oil or gas may be charged either to expense or capital 
account. Ifa well proves unproductive, even though 
the taxpayer has charged the costs of drilling to 
capital account, he may charge off the amount capi 
talized as an expense. The options given apply to 
the owner of the property even in those cases in 





11 Art. 23(m)-4 and -11. 


#2 Art. 23(m)-1 (g)—An amendment to this regulation provides: ‘‘In 
the case of oil and gas, if the crude mineral product is not sold on the 
property but is manufactured or converted into a refined product or is 
transported from the property prior to the sale, then the gross income 
from the property shall be assumed to be equivalent to the market or 
field price of the oil or gas before conversion or transportation.” 

1% 4mbassador Petroleum Company, 28 B. T. A. 868. 

4 Art. 23(m)-4. 


15 He vering | v. Twin Bell Ou Syndicate, 293 U.S. 312, 79. L. Ed.. 383. 

The words “gross income” as used in section 204(c)-2 of the Act of 
1926 mean income derived from the sale or other disposition of oil and 
gas produced and not from the sale of the oil and gas properties. 
Darby-Lynde Co. v. Alexander, 51 F. (2d) 56 (C. C. A. 10th, 1931). 

In Greensboro Gas Co. v. Commissioner, 79 Fed. (2d) 701 (Cert 
denied 80 L. Ed. Adv. Opin., p. 131), the taxpayer was engaged in 
producing natural gas from properties leased by it and selling the gas 
to consumers after transporting the same through its distribution system. 
The total proceeds of sales do not constitute “the gross income from 
the property” under Sec. 204(c)(2) of the Act of 1926, but the gross 
income is that portion of the total receipts which represents the fai! 
market or field price of the gas at the wells prior to transportation. 


1% Reg. 86, Art. 23(m)-16, 
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which drilling is done under contract, but does not 
apply to one w ho drills a well upon land of another 
in performanc e of a contract by which he will be 
given an interest in the land or minerals." 

\Vhere the taxpayer has elected to charge costs 
of development and drilling to capital account, the 
costs of putting the hole in the ground, in so far as 
they are not represented by physical property, are 
not subject to depreciation, but must be recovered 
only through the depletion allowance.** However, 
the amounts so capitalized, in so far as they are rep- 
resented by physical property, are returnable through 
depreciation. The necessity of allocating the differ- 
ent items of expenditures to their respective classes 
or accounts is apparent.’® 


Adjustments Based on Bonus or 
Advance Royalty 


LTHOUGIL the  percentage-of-gross-income 
formula for determination of the depletion 
allowance is relatively short and simple, its applica- 
tion has given rise to much controversy because of 
differences of opinion as to the meaning of “gross 
income.” For example, the question has arisen as 
to whether certain types of bonuses are included in 
gross income. 


In Burnet v. Harmel,?® the taxpayer was the owner 
in fee of certain lands and he executed an oil and 
gas lease for three years and so long thereafter as 
oil or gas was produced in consideration of bonus 
payments of $57,000 and stipulated royalties. The 
Court held that it makes no difference what the 
theory of the Idcal law is as to the nature and effect 
of an oil and gas lease, whether it be considered a 
profit a prendre, or a conveyance of a determinable 
fee. Under any theory the payments made by the 
lessee are consideration for the right which he ac- 
quires to enter upon and use the lands, as well as 
for the ownership of the oil and gas, and the bonus 
payments and the royalties are both consideration 
for the lease and are income of the lessor, subject to 
an allowance for depletion. 


The bonus does not lose its character as income 
subject to depletion merely because it happens that 
no oil or gas was produced within the vear in which 
the bonus was paid. In Herring v. Commissioner?’ 
the taxpayer owned a tract of land near Amarillo, 
Texas, and in 1926 executed oil and gas leases upon 
portions of it for a primary term of five years. No 
wells were drilled upon the land until 1930, when 
four commercial gas wells were completed. When 


“ State Consolidated Oil Co. v. Commissioner, 66 F. (2d) 648. 
' Dakota- Montana _ Company v. U. S., 288, U. S., 459. Cumulative 
Bulletin XTII-2, p. 72 states: * Accordingly, it is the Opinion of this 
office that the capit: i to be recovered through depletion allowance under 
the general rule set forth in section 114(b)-1 of the Revenue Acts of 
1932 and 1934, which the percentage depletion allowances under such 
\cts are to be taken in lieu of, is composed in part of the capitalized 
development expenditures during the development stage of the mine; 
and that so-called capitalized development costs after the mine has 
reached the producing status should not be treated as capital charges 
recoverable through depletion, but as operating expenses deductible in 
the ees § in which the ore benefited by such expenditures is produced 
and sold.” 

® Freeman Hampton Oil Co. v. Commissioner, 65 F. (2d) 456. 

“287 U.S. 106. 

712903 U. S., 322, 79 L. Ed. 389—The regulations state that if the 
lease should terminate without any oil or gas ever having been produced, 
the taxpayer must return the depletion deductions as income for the 
year in which the lease terminates or is abandoned. Art. 23(m)-10(c). 
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the lease was executed there were no wells within 
three and one-half miles of the land. The lessee paid 
$683,793.75 in 1926 as advance royalties or bonus, 
and the lessor claimed a depletion allowance of 
271% per cent of the bonus payment. The Supreme 
Court held that such a deduction was proper. A 
bonus is not a receipt from the sale of a capital asset 
but is “payment in advance for oil and gas to be 
extracted and is, therefore, taxable income.’ 


If the lessee receives a cash bonus which, added 
to the amount of the expected royalties, exceeds the 
cost or value of the property, the depletion deduc- 
tion in respect of the bonus will be the amount which 
bears the same ratio to the capital investment as the 
bonus bears to the sum of the bonus and the ex- 
pected rovalties.*? Thus, if the bonus is $1,000,000 
and the estimated royalties are $2,000,000, and the 
capital investment of the lessor in the oil in 
the ground is $2,000,000, the allowed depletion for the 
return of the capital investment would be deducted 
one-third from the bonus and two-thirds from the 
royalties as received. In Fink v. Commissioner,?* the 
capital investment was $84,256.28, the bonus was 
$111,000 and the expected royalties were $21,977.55. 
The bonus and royalties totaled $132,977.55, the 
bonus being 83.47 per cent of that total. This per- 
centage of the investment was correctly taken as 
the allowance for depletion. 


The purpose of this adjustment is to distribute 
the lessor’s anticipated profit or the taxable net in- 
come to be derived from the extraction of all the 
oil ratably between the bonus and the royalties. 
Sut if the bonus and expected royalties do not ex- 
ceed the capital investment of the lessor, the entire 
bonus is treated as a return of capital.24 This will 
result in a reduction in the depletion allowance on 
the royalty oil when produced in later years. Instead 
of following the above method the lessor may take 
a deduction of 27'4 per cent of the amount of the 
bonus.?° 

In Palmer v. Bender,*® the owner of an oil and gas 
lease had assigned a part of the lease in considera- 
tion of a cash bonus, a payment of $1,000,000 out of 
half of the first oil produced, and an additional one- 
eighth royalty. The Court held that the assignor 
was entitled to a depletion deduction upon the pavy- 
ments received under the terms of the assignment. 

But there is nothing in the statute or regulations which 
confines depletion allowances to those who are technically 
lessors. The language of the statute is broad 
enough to provide, at least, for every case in which the 
taxpayer has acquired, by investment, any interest in the 
oil in place, and secures, by any form of legal relationship, 


income derived from the extraction of the oil, to which he 
must look for a return of his capital. 


Similarly, the lessor’s right to a depletion allowance does 
not depend upon his retention of ownership or any other 
particular form of legal interest in the mineral content of 
the land. It is enough, if by virtue of the leasing transac- 
tion he has retained a right to share in the oil produced. 
If so, he has an economic interest in the oil, in place, which 
is depleted by production. 





22 Art. 23(m)-10. 

376 F. (2d) 335 (C. C. A. 10th). 

2% Murphy Oil Co. v. Burnet, 287 U. S. 299. 
2 Art. 23(m)-10(d). 

% 287 U. S. 551. 
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Palmer v. Bender was followed in Alexander v. Con- 
tinental Petroleum Company." There the instrument 
was in the form of an assignment, and provided for 
payment of a cash bonus and $2,471,241 out of one- 
half of the oil. The Court said: 

We may agree that the transaction was a sale of the 
leases. But it was not an end of the plaintiff's interest in 
the production of oil. 

Delay rentals, however, are not paid for the pro- 
duction of oil or gas but are paid for additional time 
in which to commence operations. They are, there- 
fore, not to be included in the gross income of the 
lessor for the purpose of the depletion deduction.** 


In Signal Gas Corporation v. Commissioner,”® the 
purchaser of casinghead gas was held to be entitled 
to a depletion allowance. The contract and the 
method of operation under it were considered to give 
the purchaser the requisite economic interest in the 
gas in place and a right to share in the gas produced. 
A later case, Hurley v. U. S.,°° distinguishes the 
Signal Gas Corporation case on the sole ground that 
in that case the taxpayer pumped gas from wells 
after they had ceased to produce oil and were aban- 
doned by the operator and vendor of the gas. The 
Court in the Hurley case considers that the basis of 
the decision in Palmer v. Bender was the ownership 
of the mineral in place, and, it is submitted, places 
an undue emphasis upon this requirement. 


Apportionment of Depletion Between 
Lessor and Lessee 


HE ALLOWANCE for depletion is to be equi- 
tably apportioned between the lessor and lessee 
(Sec. 23 (m)). No matter what method is followed 
in computing the allowance, the deduction must be 
so apportioned. Where the taxpayer elects to take 
the percentage deduction it is proper to treat the 
gross production less royalties as the measure of 
the lessee’s depletable interest in the property, and 
the royalties as the measure of the depletable interest 
of those entitled to receive them.*' It is immaterial 
whether the royalty is payable in oil or in cash. 

If the property is held by one person for life with 
remainder to another person, the deduction for deple- 
tion is to be computed as if the life tenant were the 
absolute owner of the property, and is to be allowed 
to the life tenant.** As to property held in trust the 
allowable deduction is apportioned between the bene- 
ficiaries and the trustee in accordance with the terms 
of the trust instrument, or, in the absence of such 
provisions, on the basis of the trust income allocable 
to each.** 

In Helvering v. Falk,** the lessor of a mine created 
a trust and authorized the trustees to collect the cash 
royalties and distribute them to the beneficiaries. 
The beneficiaries were given no other interest in the 
trust property or its income. The income received 
by them is held to be taxable subject to a depletion 
deduction. The same decision was reached in 

763 F, (2d) 927 (C. C. A. 10th). 


rt BLE en Be v. Wilson, 76 F. (2d) 766. 
266 F. (2d) 886. 


10 F. Supp. 365—D. C. N. D. Okla. 





*! Helvering v. Twin Bell Oil Syndicate, 293 U. S. 312, 79 L. Ed. 383. 


® Section 23(m). 
3 Td. 


* 291 U. S. 183. 
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Reynolds v. Cooper ** which involved a trust of royal- 
ties from an oil and gas lease, the beneficiaries, how- 
ever, there having a remainder interest by the terms 
of the trust instrument. 


Conclusion 


TAXPAYER is not entitled as a matter of right 

to make any deductions for depletion on account 
of crude oil or natural gas extracted and sold during 
a taxable year. Authority for such deductions must 
be found in the applicable statutes. Ease of admin- 
istration is desirable from the Government’s view- 
point, and simplicity in requirements in reporting 
and recording the deductions are welcomed by the 
taxpayer. The fixed percentage deduction has the 
defects and merits of a rule of thumb. It eliminates 
speculation as to the extent of reserves and future 
profits, and automatically takes into consideration 
the limitations on the production of oil and gas which 
exist in most states. From the legal viewpoint there 
has been much progress in the determination of vex- 
ing questions, but a definitive statement of the law 
relating to the subject is not yet possible. 





% 291 U.S. 192. 









By Ewing Galloway, N.Y. 
George Washington 


From a painting cut out of its frame and rescued from the 
capitol when the building was burned during the War of 1812. 
It now hangs in the East Room of the White House. The 
name of the painter, presumably Gilbert Stuart, was cut off 
by the rescuer. 
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A consideration of the influence of recent 
tax developments on the place of real 
property taxation as a source of revenue 


By DENZEL C. CLINE* 


HERE have been numerous interesting devel- 

opments in taxation which have a bearing in 

one way or another on the vexing question of 
the proper place of real property taxation in the fiscal 
system. This paper, however, will be concerned pri- 
marily with the remarkable expansion during the 
depression of regressive taxes and the advisability of 
their continued use in order to bring tax relief to 
real estate. 

We can agree with students of American tax- 
ation who have long contended that too large a pro- 
portion of the public revenue is obtained from taxes 
on real property and that a much larger share should 
be secured from other sources, particularly from 
taxes based on ability to pay. Viewing the country 
as a whole, the property tax is the backbone of the 
fiscal system, inasmuch as the revenue it produces 
amounts approximately to nine-tenths of all local 
taxes, four-fifths of the combined state and local 
taxes, and about one-half of the total Federal, state, 
and local tax revenue. Because of the growth in 
local expenditures, the total tax levies on property 
increased 43 per cent between 1922 and 1932. Never- 
theless, the proportion of the total state and local 
taxes derived from property taxes declined from 
83 per cent in 1922 to 74 per cent in 1932. This 
decrease was the result of the development by the 
states of other sources of revenue. However, this 
decrease was only in the slightest degree due to taxes 
based on personal ability. 

Tt is well known that the property tax is pre- 
dominantly a tax on real estate. Personal property 
constituted only 19 per cent of the total assessed 
valuation of all property assessed under the prop- 
erty tax in the United States in 1932. The propor- 
tion of state and local taxes provided by property 
taxes and the share of the property taxes supplied 
by the tax on real estate in the different states varies 
widely, but the real estate tax nearly everywhere is 
the primary support of local government. During 
the period of prosperity this tax was paid with com- 
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paratively little difficulty in most places, but after the 
arrival of the depression it became increasingly 
troublesome, often causing a great amount of tax 
delinquency and insistent demands for the reduction 
of the tax. Assessments usually failed to decline as 
much as the fall in real estate values, with the result 
that real property was really being taxed more heav- 
ily in proportion to its value than before the depres- 
sion, even where the tax rate was not raised. This 
situation has been more or less directly responsible 
for the imposition of property tax limitations and the 
adoption of sales and other taxes in many of the 
states. 


The Recent Rise in Regressive Taxes 


HE HIGH proportion of the taxes which is 

derived from the real estate tax is only one aspect 
of the broader problem of the distribution of the tax 
load. Another phase of the problem which is even 
more significant is the phenomenal rise during the 
depression in the amount of revenue secured from 
regressive sales and commodity taxes in comparison 
with that from taxes levied in accordance with ability 
to pay. By a regressive tax is meant one which 
bears more heavily in proportion to the amount of 
income upon persons with comparatively small in- 
comes. A sharp distinction should be drawn between 
the equity of a particular tax considered alone and 
the equity of the tax system as a whole. The effect 
of a regressive tax may be offset by the use of other 
taxes which are progressive in character. The use 
of some regressive taxes may be necessary, but this 
need not cause the tax system as a whole to be 
regressive, provided sufficient revenue is obtained 
from progressive taxes based on personal taxable 
ability. The latter are confined in practice to per- 
sonal income and inheritance taxes, since these are 
the only ones of importance in which it is feasible 
to graduate the rates upward in accordance with the 
economic position of the taxpayer. When regressive 
taxes are employed it is obvious that some progres- 
sion in other taxes is essential. Probably most stu- 
dents of public finance would contend that taxation 































































































































































































































































































as a whole should be at least somewhat progressive. 
In the words of Professor Leland, “The tax system 
should rest upon a diversified base, the net operative 
effect of which should be taxation under the prin- 
ciple of progression or ability to pay.”* The high 
Federal tax rates which apply to very large incomes 
and estates, especially under the Revenue Act of 
1935, do not necessarily mean that taxation as a 
whole in each state, or even in any state, is progres- 
sive throughout the entire range of incomes. The 
net effect of taxation could be progressive when 
comparison is made between certain income groups 
and regressive as between others. It could be pro- 
gressive in one state and regressive in another. Just 
what the net effect of taxation really is in each sec- 
tion of the country we do not know. 


In any event, it will be well to observe the large 
proportion of the tax revenue in the United States 
which is now obtained from taxes which are regres- 
sive in effect and the very small share supplied by 
the taxes based on personal ability. It is well to 
remember that in the last analysis all taxes are borne 
by persons and that only persons really have taxable 
ability. The Interstate Commission on Conflicting 
Taxation has published in its volume Conflicting 
Taxation statistics showing the revenue produced in 
the various states by certain types of taxes in 1934. 
This source has been drawn upon heavily. It will 
be advantageous first to examine the fiscal impor- 
tance of taxes on personal incomes, inheritances, and 
estates in comparison with the total amount of Fed- 
eral, state and local taxes: Only about one-half of 
the revenue from income taxes in the United States 
is derived from personal income taxes. Since cor- 
poration income taxes are not based upon personal 
ability to pay, they will be excluded. 

Since January 1, 1930, the number of states having 
an inheritance or an estate tax has increased from 
45 to 47 and the number having a personal income 
tax has risen from 14 to some 28 states. Three other 
states, New Hampshire, Ohio, and Tennessee, have 
taxes which apply only to income from intangibles, 
but these will not be considered here as pe >rsonal 
income taxes. All of the personal income taxes ex- 
cept those of Massachusetts and Vermont have rates 
which are progressive according to the size of the 
income. Although there has been a gratifying 
growth in the number of state personai income taxes 
during the depression, the total revenue produced bv 


such taxes decreased more than a third from 1930 
to 1934. 


The total revenue from all Federal and state 
personal income taxes and death taxes was 
$1,529,564.000 in the fiscal year ending 1930 and 
$702, 112,000 in the fiscal year ‘ending 1934. Personal 
income taxes supplied 5.5 per cent and death taxes 
2.2 per cent of the total taxes in 1934. The Federal 
personal income tax and estate and gift taxes pro- 
duced 76 per cent of all the revenue raised in the 
United States by personal income and death taxes. 
Federal and state personal income taxes and death 
taxes provided 14.7 per cent of the total tax revenue 
in the United States in 1930 and 7.7 per cent in 1934. 


a Simeon E. Leland, “The Relation of Federal, State, and Local 


~4y aoa Proceedings of the National Tar Association, vol. 23 (1930) 
p. 4 
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TOTAL TAX REVENUES, PERSONAL INCOME TAXES, AND 
INHERITANCE AND ESTATE TAXES IN THE 
UNITED STATES, 1930, 1934 8 


(Amounts in thousands of dollars) 











— —TOTAL 
Per cent 
State and of total 
Federal local Amount taxes 
Total taxes 
RTA OR anaes $3,627,147 $6,778,438 $10,405,585 100 
_. eee See 2,985,674 6,139,904 9,125,578 100 
Personal income taxes 
MM Gitass'Gcdhceeesth ccses 1,146,845 132,513 1,279,358 12.3 
APE ees are oe 419,509 79,349 498,858 3.5 
Inheritance and_ estate 
taxes 
1930 . ee eee 64,770 185,436 250,206 2.4 
ES eeeeereree 113,138 90,114 203,252 Zz 
Total personal income, 
inheritance and estate 
taxes 
DS ae 1,211,615 317,949 1,529,564 14.7 
1994 coc cneses Se 169,464 


702,112 Be 





® Sources of data for statistical tables in this paper: 

The Interstate Commission on Conflicting Taxation, Conflicti) 
Taxation, the 1935 Progress Report, pp. 17, 186. 

Clarence Heer, ‘‘Trends in Taxation and Public Finance,” in the 


Report of the President’s Committee on Recent Social Changes, 1933, 
pp. 1366, 1376. 
a, 


S. Bureau of the Census, Financial Statistics of States, 1930. 
Reports of the Secretary of the Treasury of the United States. 
Reports of state tax departments and correspondence with tax officials. 


By way of contrast, approximately 42 per cent of 
the total national and local tax revenue in Great 
Britain in 1934 was derived from the personal income 
tax and death duties. When measured by the share 
of the total tax revenue which they produce, it 1s 
clear that the taxes based on personal ability have 
been of minor fiscal significance in the United States. 


Relative Importance of Income 
and Death Taxes in the States 


ET US examine the relative importance of 
state personal income and death taxes in the 
various states. Only twenty-three states obtained 
revenue from a personal income tax in 1934. Of 


STATES HAVING PERSONAL INCOME TAXES WHICH DE. 
RIVED AS MUCH AS TWO PER CENT OF THEIR TOTAL 
STATE AND LOCAL TAX REVENUE FROM PERSONAL 
INCOME TAXES PLUS INHERITANCE OR ESTATE 
TAXES IN 1934 


(Amounts in thousands of dollars) 





Per cent of state 
and local taxes 
contributed by: 


Personal 
income 
tax 
plus 
inherit- 
Total state Personal Inheritance Personal ance 











and local income __ or estate income -_—ior es- 
taxes tax tax tax tate tax 

New York 

1930 $1,140,986 $80,271 $50,487 7.0 13.5 

1934 ... 1,021,838 45,724 33,008 4.5 YY J 
Massachusetts 

930... 323.175 30,971 14,337 9.6 14 

1934 .. 296,661 14,844 5,726 5.0 6 
Delaware 

1930... . 18.028 2,853 1,853 15.8 26.1! 

1934 12,960 692 122 5.3 6 
Wisconsin 

1930 184,121 9 109 2,462 4.9 6.3 

1934 150,918 7,274 1,627 1.8 5.0 
North Carolina 

1930. : 101,754 1,699 1,196 2 2.8 

1934 . 81,176 1.312 421 1.6 2.1 
Oregon * 

1934 . 55,424 1,260 549 23 3. 
Vermont > 

1934 18, 845 $25 19¢ 2:3 i 


® No income tax in 1930. 
> Income tax not in effect for the full fiscal year 1930. 
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these, only seven secured as much as 2 per cent of 
their total state and local tax revenue from the per- 
sonal income tax and a death tax combined; only 
four states, Massachusetts, Delaware, Wisconsin, 
and New York obtained more than 5 per cent, and 
no state received as much as 8 per cent. 


Since the minor fiscal importance of the taxes 
based on personal ability to pay has been shown, 
the growth of regressive taxes in the Federal and 
state tax systems will be examined. In the last five 
vears there has been a remarkable change in the 
composition of the Federal revenues. In 1930 a 
third of the total Federal taxes was raised from per- 
sonal income and estate taxes, another third by the 
corporation income tax, and the remainder from all 
other taxes. The proportion of the Federal taxes 
supplied by the personal income and estate taxes 
declined from 33.4 per cent in 1930 to 17.8 per cent 
in 1934 and rose slightly to 20.3 per cent in 1935. 
In 1935 the Federal taxes on personal incomes, es- 
tates, and gifts produced $739,224,000, those on cor- 
poration incomes, excess profits, and capital stock 
yielded $670,186,000, and other taxes provided 
$2,233,378,000. These other taxes consisted of those 
on liquor and tobacco, customs receipts, agricultural 
processing taxes, manufacturer’s excise taxes on a 
wide variety of commodities, and various miscel- 
laneous taxes. It is reasonable to believe that most 
of these other taxes are regressive in effect. If this 
is true, two-thirds of the Federal tax revenue in 1935 
came from taxes which for the most part are regres- 
sive, while only one-fifth was derived from the pro- 
gressive personal income, estate, and gift taxes. The 
total revenue produced by these progressive taxes 
was $149,000,000 less than the yield of the Federal 
taxes on tobacco and liquor alone. The regressive 
agricultural processing taxes alone brought in 
$526,222,000, or practically the same amount of 
revenue as the Federal personal income tax. The 
Revenue Act of 1935 increased the rates on personal 
incomes and estates in the higher brackets and made 
certain other changes which it was predicted would 
increase the Federal revenue $250,000,000. But if 
this additional amount is realized it will be only 
slightly more than half the yield of the Federal tax 
on tobacco. 


The “Tax” Imposed by the Protective Tariff 


HE REGRESSIVE agricultural processing taxes 

may soon be eliminated by a decision of the Su- 
preme Court.™ But even if the processing tax is de- 
clared invalid, its twin brother, the protective tariff, 
will remain. No one seems to be worried as to the 
constitutionality of the tariff. The protective tariff 
ordinarily is not thought of as a tax except to the 
extent that revenue is obtained from customs duties. 
because the duties have been raised purposely by 
Congress, especially in 1930, on a long list of com- 
modities to prevent their importation, they now pro- 
‘luce a relatively small amount of revenue. The net 
receipts from customs in 1929 were approximately 


$602,000,000 and in 1935, $343,000,000. These 


‘© On January 6, 1936, the Supreme Court declared the processing 
taxes unconstitutional. U.S. v. Butler. 
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FEDERAL TAX REVENUES, 1935 
{Amounts in thousands) 


POPSOGAl SACO TAR aan. os sincere civecterexmes tues +++ $527,712 
Estate and gift taxes ..... Searcy rere 
739,224 
Corporation income tax ............. ee en ee 572,118 
Excess profits tax ...... oe SS ern aeveeaeA es 6,560 
ACRE OIE 2. ors. ee Keres wa se Re 91,508 
670,186 
aT ANE Bec eirclg t's wiciraiig a howte) brea etsiewreen (sssece0 Saaeee 
NEI ios cscsncs asectccage gcd Gc nena Hw Std aR SHA e YS 459,179 
Manufacturer’s excise taxes .. SUA o gets een 341,893 
Miscellaneous taxes ......... eee koicced fete och .... 151,709 
Agricultural processing taxes ...........0......600. 526,222 
I REINS oon ox bk S es Ges Hee ew —»s @ea,ade 
2,233,378 
fo SEE eT te Ene Ree eo $3,642,788 








amounts are trifling in comparison with the total 
“tax” on American consumers as a result of the 
tariff. 


The added cost of the tariff to consumers should 
be considered in an examination of the relative im- 
portance of regressive and progressive taxes. Both 
in the law and in its economic effects the protective 
tariff is a tax regardless of the fact that only a small 
amount ever enters the public treasury. In effect 
it is practically a national sales tax to provide sub- 
sidies to politically powerful economic groups. The 
fact that the subsidy is collected by the beneficiaries 
directly through prices is insufficient reason for not 
considering its cost as a tax and does not alter the 
regressive effect of the tariff on many commodities. 
In its economic aspects the tariff is essentially the 
same as the agricultural processing taxes. It is highly 
illogical to include the latter as part of the tax system 
because they are collected by the Treasury and to 
exclude the added cost to consumers of the tariff 
except for the relatively small amount collected from 
customs. 


It is practically impossible to determine with any 
reasonable degree of accuracy the total amount paid 
by American consumers as a result of the tariff. One 
student has estimated that the added cost to con- 
sumers in 1930 of the tariff on twelve commodities 
alone was at least $1,219,280,000,? or more than the 
total revenue collected from the Federal personal in- 
come and estate taxes in that year. The additional 
cost of sugar alone to consumers in 1930 was esti- 
mated to be over $289,000,000, while the total revenue 
from all Federal and state death taxes was only 
$250,206,000. Although there is no way of knowing 
the total extra cost to consumers of the entire tariff 
act, it is reasonable to suspect that it is much in 
excess of the total revenue obtained from all the pro- 
gressive personal income and the inheritance and 
estate taxes in the United States. And if the net 
effect of taxation as a whole is to be even propor- 
tional, Federal and state progressive personal in- 
come and death taxes must counteract the effects not 
only of the tariff but also of all other regressive 
taxes. 


£H. C. Ho, A Study of the Probable Effects of the Hawley-Smoot 
Tariff of 1930, 1931, p. 49. 
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Regressive Taxes in the States 


ET US now turn to the growth of regressive 

taxes in the states. The sales tax has been intro- 
duced in over half of the states during the depres- 
sion. Before 1930 West Virginia was the only state 
which had a sales tax, but twenty-three states and 
New York City are now using it. A few states, in- 
cluding New York and New Jersey, have tried and 
abandoned the sales tax. Although most of the 
sales taxes have been imposed as a temporary ex- 
pedient to meet a fiscal emergency, many of them 
may become permanent regressive features of state 
taxation under the guise of affording tax relief for 
real estate. The rate of the sales tax is as high as 
3 per cent in six states, and 2 per cent in thirteen 
states. The sales tax is highly regressive and espe- 
cially so when it applied to food sales, but only two 
states exempt food from the tax.’ Nine of the sales 
tax states have no personal income tax. Several of 
the states which received no revenue from a personal 
income tax in 1934 obtained a not insignificant pro- 
portion of their state and local taxes from a sales tax 
in that year. In the states which have both, the 
sales tax is much more productive than the personal 
income tax. 


REVENUE FROM THE SALES TAX AND THE PERSONAL 
INCOME TAX IN CERTAIN STATES, 1934 


(Amounts in thousands of dollars) 











Per cent of state 
and local taxes 
derived from: 











Total state Personal Personal 

and local income Sales income 
taxes Sales tax tax tax tax 
West Virginia $72,638 $10,241 7 14.1 0 
Michigan . 266,467 34,872 : 33.3 0 
California 475,194 51,323 ; 10.8 0 
Illinois ; . 468,243 35,532 7.6 0 
Indiana 154,987 10,388 6.7 6 
South Dakota : 34,517 2,249 6.5 0 
Washington ; 85,283 4,740 5.6 0 
Arizona 23,893 1,246 $129 5.2 0.5 
Mississippi 46,448 3,442 248 7.4 0.6 
Missouri 128,489 3,097 2,500 2.4 1.9 
New Mexico 12,038 163 18 1.4 0.2 
New York 1,021,838 25,870 45,724 2.5 4.5 
North Carolina 81,176 6,657 1,312 8.2 1.6 
Oklahoma 74,283 3,834 540 5.2 0.7 
Utah 24,107 1,731 183 y i 0.8 

Source: The Interstate Commission on Conflicting Taxation, Conflict- 

ing Taxation, 1935, pp. 17, 186. The New York state sales tax has been 

repealed but nine states not listed here now have a sales tax. West Vir- 

ginia and California now have a personal income tax. 














It is commonly objected that the income tax is a 
poor revenue producer in a state or in a period when 
there is little income to tax. But the people have 
just as much income out of which to pay this tax as 
they do to pay a sales or any other tax. It seems to 
be forgotten that all taxes ordinarily are paid out 
of somebody’s income. So far as the economic basis 
is concerned, as much revenue can be raised by a 
personal income tax as by sales and commodity 
taxes. The experience of Great Britain shows that 
a personal income tax can produce very large 
amounts of revenue even in a period of depression. 

In addition to general sales taxes, there has been 
a marked development during the depression of 
various other regressive state taxes, of which two 
of the most conspicuous are those on tobacco and 
liquor. There are nineteen states which tax ciga- 





3 Beulah Bailey, “Sales Taxes in the States as of August 1, 1935,” 
The Tax Digest, Sept. 1935, pp. 304-313. 
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rettes and several of these also tax other kinds of 
tobacco. In addition to the Federal tax of 6 cents 
per package, the state tax on cigarettes is 2 cents 
or more in fifteen states and in one it is as high as 
5 cents. 

Within the last three years alcoholic beverage 
taxes and licenses have become sources of state and 
local revenue in approximately four-fifths of the 
states. The amount of revenue from this source 
already has become significant in some states. In 
New Jersey, for example, during the year ending 
June 30, 1935, the state and local governments col- 
lected $9,985,000 from alcoholic beverage taxes, 
licenses and fees. This was nearly double the yield 
of the inheritance tax, the only tax based on personal 
ability in use in that state. State liquor taxes and 
other methods of securing revenue from the sale of 
alcoholic beverages vary widely between states. 
Liquor taxes and particularly the tax on beer are 
regressive. In addition to the Federal tax of 16 cents 
a gallon, there is a state tax on beer in some forty- 
three states ranging from 2 to 15 cents a gallon. 
In fifteen states the tax on beer is 5 cents or more 
per gallon. Over half of the Federal revenue from 
alcoholic beverage taxes is obtained from the tax on 
beer and it is probable that in most states beer is 
responsible for a major part of the state and local 
revenue from alcoholic beverages. 

Many states have other regressive taxes such as 
those on admissions and betting at race tracks, soft 
drinks, candy, cosmetics, amusements, electricity, etc. 
which need not be discussed here. It is fully realized 
that a sales tax or a commodity tax is not in fact 
always shifted, but it is reasonable to believe that 
most of the revenue these taxes produce comes out 
of the pockets of consumers. It is also reasonable 
to believe that for the most part these taxes are 
regressive in effect, that is, that they bear more 
heavily on those with small incomes. There is no 
intention here of suggesting that no regressive taxes 
should be used, but only to point out that the propor- 
tion of the taxes which they now produce in this 
country is far greater than that derived from the 
taxes based on personal ability to pay. 


Regressivity of the Property Tax 


HE PROPERTY tax also is commonly regres- 

sive. Although it is levied at proportional rates, 
this does not mean that it results in proportional tax- 
ation. Whatever may have been its merits in an 
earlier period, it now must be recognized that the 
property tax is not borne in proportion either to per- 
sonal wealth or to income and that it cannot be con- 
sidered a tax based on ability to pay. To the extent 
that any of the property tax on public utilities or 
other business property is shifted to consumers or 
any of the tax on residential buildings is shifted to 
tenants, the effect is likely to be regressive. In 1930, 
47 per cent of the families in the United States owned 
their homes. The taxes on homes which are not 
rented obviously cannot be shifted. But the taxes 
on homes occupied by the owners are also likely to 
be regressive, because they tend to take a larger 
share of the income of home owners with low in- 
comes. Professor Simpson found in a local study 
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made under the prosperous conditions of 1928 that 
property taxes absorbed 8% per cent of the entire 
income of classes with incomes less than $2,000. The 
proportion decreased until on the largest incomes 
it amounted to a tax of only 134 per cent of the net 
income. 


One cause of regressivity in the real property tax 
is the inequality in assessments. Under prevailing 
methods of assessment, properties of relatively small 
value tend to be assessed at a higher proportion of 
their market value than more valuable properties. 
Investigations of assessments in several states have 
shown that, on the whole, there is regressivity in 
the ratio of the assessed value to the sale price of 
property.’ Since the real property owned by persons 
with relatively low incomes usually has a compara- 
tively small value, this tendency in assessments is 
an important factor in causing the property tax to 
be regressive. 


Limitations on Taxation of Realty 


URING THE depression eight states have 

adopted over-all property tax limits, in seven 
by constitutional amendments, and several others 
have enacted other types of limitation to force a 
reduction in the tax on real property. Even in states 
which do not have such limitations, the tax on realty 
in many localities has been materially reduced. It is 
not evident that these reductions have caused assess- 
ments to be equitable as between individual property 
owners. The injustice resulting from inequalities 
may be somewhat mitigated by flat reductions in 
property tax levies, but obviously they will be elim- 
inated only by correct assessments. Consequently, 
a reform of assessments and not merely a reduction 
of the real estate tax is essential in minimizing the 
regressivity of the tax. But the pressure from real 
estate interests has been directed toward flat reduc- 
tions in the property tax and comparatively little 
demand has been made for assessments which would 
be more equitable as between individual property 
Owners. 


There are important variations between states in 
the proportion of total state and local tax revenues 
supplied by taxes on property. In 1932 the propor- 
tion ranged from 34 per cent in Delaware and 54 per 
cent in Virginia to 83 per cent in Arizona. The pro- 
portion was 80 per cent or more in eleven states, 
between 70 and 79 per cent inclusive in eighteen 
states, between 60 and 69 per cent in fourteen states, 
and below 60 per cent in five states. In the same 
year, according to census figures, the proportion of 
the total assessed valuation of all property subject 
to the general property tax which consisted of the 
assessed valuation of real property and improve- 
ments, varied from 98.7 per cent in New York to 43.7 
per cent in New Mexico. In eight states this pro- 
portion was 80 per cent or more and in eleven states 
it was below 60 per cent. From these figures it is 
obvious that there is great disparity between the 

> Herbert D. Simpson, “Borrow—Don’t Tax,” Survey Graphic, Sept 
1934, p. 431. 

5 The results of several of these studies are reviewed in the report of 


the President’s Conference on Home Building and Home Ownership, 
Home Finance and Taxation, 1932, pp. 166-170. 
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states in the size of the share of the state and local 
taxes provided by the tax on real estate. 


There are also great differences between states 
and even more between tax districts within states 
with regard to the degree in which the tax on real 
estate has been reduced during the depression. Ina 
few states the tax has been reduced to a marked 
degree. For example, according to figures of a com- 
mittee of the National Association of Real Estate 
30ards, since the adoption of over-all tax limitations 
the total realty tax has been reduced 42.2 per cent 
in West Virginia, 30 per cent in Indiana, 27.3 per 
cent in Washington, and 18.9 per cent in Michigan.*® 
In view of the great variation in different sections in 
the relative fiscal importance of the real estate tax, 
it is clear that the justification of a further reduction 
in this tax by the substitution of other sources of 
revenue is very much less in some states than in 
others. In many states it would seem that there 
is much greater need for a large increase in revenue 
from taxes based on personal ability to pay in order 
to curtail the use of highly regressive taxes such as 
the sales tax, than to reduce the real property tax. 


Factors to Be Considered in 
Property Tax Limitation 


HOSE DEMANDING tax limitations and other 

methods of forcing a reduction in the real estate 
tax have been chary with statements concerning the 
proportion of the taxes which ought to be contrib- 
uted by the tax on real property. Many of them 
seem to believe they are justly entitled to all the 
tax relief they can get. On the other hand, the New 
York Commission for the Revision of the Tax Laws 
in its report of February 15, 1932, attempted to 
formulate a principle to show what part of the taxes 
should be provided from real estate. It was con- 
tended that realty constitutes only a third of the 
wealth and therefore “if real estate bore merely its 
equitable shares, it would pay only a third of the 
state and local taxes.”* We are not told upon what 
basis it was calculated that real estate comprises a 
third of the total wealth, but even if the latter is true 
as alleged, it is not clear why Federal taxes were dis- 
regarded. Although the property tax is not used by 
the Federal Government, Federal as well as state and 
local taxes should be included if wealth is to be the 
criterion of taxes. Since the tax on real estate has 
constituted only about one-half of the total revenue 
from all taxes compared with three-fourths of all 
state and local taxes, it is apparent that the reduc- 
tion would be much less if the real estate tax were to 
provide a third of all taxes and not merely a third 
of state and local taxes. The formula of the Com- 
mission can be reduced to an absurdity. If in the 
future taxes were to take all the income from real 
estate the latter would eventually have little or no 
value, hence would constitute no part of the wealth, 
and according to the formula, should contribute no 
taxes. It is yet to be shown that the proper propor- 

(Continued on page 128) 

6 New York Times, Dec. 15, 1935. 


7 Report, p. 37. The minority members of the Commission strongly 
objected to this part of the report. 





























































































































































































































































































































The Capital Stock Tax on 


Foreign Corporations 


Exemptions resulting from imposition 


of the tax with respect to “carrying on By 


N TWO preceding articles * the extent to which 
the imposition of the capital stock tax with re- 
spect to “carrying on or doing business” exempts 
various types of domestic corporation was explored. 
In this article consideration will be similarly given 
to foreign corporations for determination of the ap 
plicability thereto of the capital stock tax. 

Except for increasing the rate from $1 to $1.40 for 
each $1,000 of the “adjusted declared value” of the 
capital employed in the transaction of business in 
the United States, no change in the language of the 
law relative to the capital stock tax on foreign cor- 
porations was made by the Revenue Act of 1935. 
In the absence of regulations governing the tax 
under the latter Act, law references in this article 
are to the Revenue Act of 1934 unless otherwise 
noted. 


The provisions of Section 701 of the Revenue Act 
of 1934, which cover the application of the capital 
stock tax to foreign corporations and which corre 
spond almost exactly with similar provisions of Sec 
tion 215 of the National Industrial Recovery Act. 
are ; 

(b) For each year ending June 30, beginning with the 
year ending June 30, 1934, there is hereby imposed upon 
every foreign corporation with respect to carrying on or 
doing business in the United States for any part of such 
year an excise tax equivalent of $1 for each $1000 of the 
adjusted declared value of capital stock employed in the 
transaction of its business in the United States. 

(c) The taxes imposed by this section shall not apply— 

+ ’ * * * * * + * + + 


(4) To any foreign corporation with respect to the year 
ending June 30, 1934, if it did not carry on or do business 
in the United States during the part of the period from the 
date of the enactment of this Act to June 30, 1934, both 
dates inclusive.’ 


Questions Involving Foreign 
Corporations 


r{\ HE only two questions which arise in considering 

these portions of the Act that have not already 
been discussed in the preceding articles on the capital 
stock tax are: (1) When is a foreign corporation 
carrying on or doing business in the United States, 
and (2) what is the value of the capital employed in 
the transaction of its business in the United States? 


* Attorney at Law, Chattanooga, Tenn. 


1Tue Tax Macazine, November, 1935, p. 664; December, 1935, p. 733. 
?No provision such as this was necessary in the Revenue Act of 1935, 


since the increased rates are not retroactive. 


or doing business” in the United States 





CARMACK WATERHOUSE, 









Available cases appear to indicate that the 
regulations with respect to liability of foreign 
corporations for the tax were principally derived 
from certain language in the lower Federal Court 
case of Laurentide Company v. Durey* where some 
principles for testing the activities of a foreign cor 
poration to determine liability were formulated. In 
this case the corporation was organized under the 
laws of Canada and engaged in manufacturing paper 
for newspapers at its plant and home office in 
Canada. During one of the taxable years it had desk 
space in a New York office where it sold paper 
through its agent. It had two travelling salesmen 
who could make contracts except for setting the pur 
chase price, but would obtain the price from Canada, 
insert it in the contract and have it signed by the 
purchaser, then forward it to Canada for approval 
and signature. The paper was shipped to the par 
ticular town consigned to the foreign corporation and 
stored by it until time for delivery. The corpora 
tion kept a supply of the paper on hand in New York 
to be delivered on demand, purchased supplies for its 
Canadian plant in the United States, and maintained 
a bank account in New York where checks in pay- 
ment for paper were deposited, and payments made 
for salesmen’s supplies. The Court held that these 
activities constituted doing business in the United 
States. 

It is obvious that a court employing principles 
applicable in the case of a domestic corporation 
would have considered many of the above enumer- 
ated activities, taken singly, sufficient to render the 
corporation liable, even though the others had been 
absent. But this court in developing the case made 
many loose statements concerning the activities nec- 
essary to subject the corporation to tax. The deci 
sion intimates that much less activity is required 01 
a foreign corporation than of a domestic corporation 
to subject it to liability for this tax. However, in 
view of the many activities engaged in, the force of 
the statement that certain slight activities of such 
corporation would be sufficient in themselves to 
bring it within the operation of the Act, was greatly 
reduced, and may more properly be classed as mere 
dicta, since the Court was not forced to pass on the 
question in rendering the decision. 





$231 Fed. 223. 
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The tests thus derived appear as follows in the 
regulations :* 

A foreign corporation is carrying on or doing business 
in the United States if it maintains an agent, or office, or 
warehouse in the United States, or in any other way em- 
ploys capital in the United States in the transaction of its 
business. 

As these tests appear to be formulated from state- 
ments which were mere dicta, they should be closely 
examined in the light of principles applicable to 
domestic corporations, in determining their sound- 
ness. Certainly a domestic corporation that main- 
tains an agent, or office, or warehouse, and does 
nothing more, would hardly be classed as doing 
husiness. Then applying the same principles em- 
ployed to determine the liability of domestic corpo- 
rations, it is not clear that the foreign corporations 
should invariably, for the reasons given in regula- 
tions, be held liable. 


While it appears that a foreign corporation may 
conceivably maintain an office, an agent, or a ware- 
house in the United States and not be engaged in 
business, still, any of the above activities may be 
sufficient to give the Commissioner jurisdiction over 
such corporation for the purpose of causing it to file 
a return and disclose what other activities, if any, 
the corporation has engaged in. This principle seems 
to be justified by Bryant and May, Ltd. v. Scott.5 


Bryant and May, Ltd. was organized under the 
laws of England and engaged in the match business 
in that country. It owned a tract of timber land in 
California which it contracted to sell prior to the tax- 
able year, but held title to the property during the 
taxable year, as security, until such property was 
paid for. It retained an agent in the state for service 
of process, and an attorney to look after its interest 
and make collections. The Court applied the same 
principles to this situation as were applicable to 
domestic corporations, which the regulations them- 
selves recognize as a proper application. 


The regulations state that “ordinarily if a foreign 
corporation is amenable to service of process in the 
United States, it is doing business in this country.” ® 
While as a general rule this statement may be taken 
as entirely correct, because most corporations which 
are amenable to service of process are in fact en- 
gaged in business, still this should not be taken as 
atest, but should merely arouse sufficient suspicion 
that business activities should be searched for. 


\s the above case illustrates, a foreign corporation 
that holds property and maintains an office and an 
agent in this country for the purpose of looking after 
it may be doing business in the country for the pur- 
pose of service of process. The elements necessary 
lor this purpose were clearly announced by the 
Supreme Court in St. Louis S. W. Railway v. Alex- 
ander 7 when it said: 

\ long line of decisions in this court has established that 
in order to render a corporation amenable to service of 
Process in a foreign jurisdiction it must appear that the 
corporation is transacting business in that district to such 


‘Art. 53 of Reg. 64, 1934 Ed. 
* 226 Fed. 875. 

"Art. 53 Reg. 64, 1934 Ed, 
"227 U.S. 218. 
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an extent as to subject it to the jursidiction and laws 
thereof. 

But under the established principles it would 
clearly not be doing business for capital stock tax 
purposes, since a corporation which merely holds 
title to property is not doing business within the 
meaning of the Capital Stock Tax Act. From this 
illustration it should be clear that the fact that a 
corporation is amenable to process in this country 
is not a valid test for indicating capital stock tax 
liability. 


Liability of Foreign 
Investment Corporations 


HE QUESTION of “doing business” by a for- 

eign corporation in this country more often 
arises in connection with foreign investment corpora- 
tions. It may be well to state some of the general 
principles governing liability of such corporations. 
If the corporation makes purchases, or sales, of 
domestic or foreign securities in the United States, 
with or through brokers, or others in this country, it 
is doing business in the United States, but if it pur- 
chases domestic securities from foreign brokers or 
foreign agents of American brokers, or sells them 
outside of the United States, it is not liable. The 
mere fact that a foreign corporation holds domestic 
securities as an investment does not render it liable, 
since it is not such an employment of capital within 
the United States as to bring the corporation within 
the operation of the Act. 


In connection with the application of these prin- 
ciples, it is interesting to consider a recent ruling 
issued by the Bureau of Internal Revenue.* From 
the information available it appears that the Bank of 
N. T. Butterfield & Son, Ltd., a foreign banking 
corporation, incorporated in Bermuda and having its 
principal place of business in Hamilton, Bermuda, 
during the taxable years ended June 30, 1933, and 
June 30, 1934, maintained a deposit account with The 
3ank of Manhattan Company, who, during the 
period, made purchases of securities on seven differ- 
ent occasions, and sales at six different times in con- 
nection with the security account of the Bermuda 
Bank, and as directed by it. The purchases in the 
latter year aggregating $180,000 in bonds and the 
sales aggregating $34,000 in bonds plus certain 
French Bonds. 


It appears that the Bureau first took the position 
that the corporation was doing business in the 
United States, but upon the presentation of addi- 
tional arguments reversed itself and finally held that 
such activities did not bring the corporation within 
the operation of the Capital Stock Tax Statute. 


It can hardly be doubted that the purchasing and 
selling of securities constitutes doing business and 
falls within the purview of the broad definition an- 
nounced in Flint v. Stone Tracy Company.® However, 
it may be said that these transactions are merely 
incidental to the principal purposes and business of 

81935 CCH Standard Federal Tax Service, Vol. III, 15316; 1935 


P. H. Tax Service, { 84. 
® 220 U. S. 107. 
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the corporation, or not entered into for profit. But 
“no particular amount of business” is required to 
bring a domestic corporation within the terms of 
the Act, and the liability of foreign corporations 
should be measured by the same standard. It is not 
the amounts of the transactions but their character 
which determines this question,’® although the 
amounts here involved are not insignificant. Nor is 
it necessary that such transactions be made directly 
for profit; it is sufficient that they are engaged in as 
a part of business strategy."1 Therefore these trans- 
actions resulted in the doing of business within the 
meaning of the Act. 


The New York bank, acting pursuant to instruc- 
tions from the Bermuda bank in each instance, made 
purchases and sales of securities. There is no show- 
ing that the transactions were not valid or that the 
New York bank had any interest other than to follow 
the procedure formulated by the Bermuda bank. 
Therefore the New York bank was merely acting as 
its agent, with the result that the Bermuda bank was 
doing business in the United States through its 
agent, and would seem to be clearly liable for the 
capital stock tax. 

The case of the Bank of America v. Whitney Bank,"* 
has been suggested as a possible justification for the 
holding of the Bureau, but it involves the question of 
doing business within a state and the extent of state 
jurisdiction under the limitations of the constitution, 
and lays down no rule which would be applicable to 
the Federal power. However, it would not be other- 
wise if authority in support of the Bureau’s position 
as the question of doing business for the purpose of 
process were involved. For that purpose it is re- 
quired that business be carried on to such an extent 
as to subject the corporation to the jurisdiction and 
laws of the state,’* whereas business of any charac- 
ter, even for a day,** subjects a corporation to capital 
stock tax-liability. Therefore, it is believed that the 
rule in that case was never intended or formulated 
for extension to situations arising under this Act. 


Furthermore, any general rule predicated upon the 
Bureau’s holding Ww ould be highly undesirable and 
discriminatory against domestic corporations en- 
gaged in like fields of business, as it would permit 
the foreign corporation to escape such tax by the 
use of the above device, while the competing domes- 
tic corporation engaging in transactions of like 
character must pay the tax. 


Employment of Capital 
in the United States 


HE “capital employed in the transaction of its 

business in the United States,” means the por- 
tion of the total capital of the foreign corporation 
which is utilized in carrying on or doing business in 
the United States. 





10 Von Baumbach v. Sargent Land Company, 242 U. S. 503. 
1 Monroe Timber Company v. Poe, 21 Fed. (2nd) 766. 

12 261 U. S. 171. 

13 St. Louis S. & W. Ry. Co. v. Alexander, 227 U. S. 218. 
1 Associated Furniture Corp. v. U. S., 44 Fed. (2d) 78. 
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The regulations *° describe how a foreign corpora- 
tion may employ capital in the United States: 

For example, property in the United States used in its 
business; bills, accounts receivable, and other obligations, 
representing business done in the United States; merchan- 
dise kept in the United States for sale; and funds on de- 
posit in the United States for use in the corporation’s 
business in the United States, are capital employed in the 
transaction of business in the United States. 

As this value is to be determined by the officers 
who are vested by this Act with unlimited discretion 
in the matter, it is well that they should consider 
these factors in setting such value, since it serves as 
the basis for determinations in subsequent taxable 
years. And in this connection it is well to point out 
that it is difficult to understand how a foreign corpo- 
ration could be engaged in the carrying on or doing 
business in this country without employing capital 
here in the transaction of such business. 


Relation of Capital Stock and 
Excess Profits Taxes 


INCE the capital stock tax is a corollary to the 

excess profits tax, it is often very important for a 
foreign corporation to establish its exemption from 
the capital stock tax in order that it may not be 
liable for the excess profits tax. While the capital 
stock tax is measured by the capital employed by 
the corporation in the transaction of its business in 
the United States, the excess profits tax operates 
on not only the income derived from business trans- 
acted in the United States, but also upon all taxable 
income from domestic securities held by the corpo- 
ration. In the case of foreign corporations which 
hold large amounts of domestic securities, the in- 
come reaches considerable proportions. Of course, 
if such corporation is unable to prevent the operation 
of the excess profits tax by failing to establish an 
exempt status, its next best policy is to declare a 
larger value for the capital employed in the United 
States in the transaction of business in order to re- 
duce the excess profits tax. While such procedure 
will increase the amount of capital stock tax pay- 
able, it will serve to reduce the total of the two taxes. 


RIEFLY, in summary, the same principles which 

are applied to determine whether a domestic 
corporation is doing business, are also applicable in 
determining the status of foreign corporations for 
capital stock tax purposes. In the case of foreign 
securities holding companies, they are liable to the 
tax if they make purchases or sales of securities in 
the United States, but not if they purchase American 
securities from brokers or agents outside the United 
States. For capital stock tax purposes, the capital 
employed by a corporation in the transaction of its 
business in the United States, means the portion of 
its total capital employed in its business in the 
United States, and differs from the excess profits tax 
where all American securities held by the corpora- 
tion must be considered in computing such tax. 





% Art. 54 of Reg. 64, 1934 Ed. 
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The 
Oklahoma Tax 


Exemption Law 


By LEONARD LOGAN* 





in Oklahoma was given by Professor Herbert D. 

Simpson to the readers of THE Tax MAGAZINE 
in the December, 1935, issue. Several changes were 
made in the State’s tax structure by the last Legis- 
lature that Professor Simpson believes “constitute 
one of the most constructive programs of state legis- 
lation that has been enacted in recent years.” 


Since the adjournment of the Legislature a special 
election was held September 24, 1935, at which the 
people voted on certain measures affecting the tax 
structure of Oklahoma that will have far-reaching 
significance. The two tax measures of primary im- 
portance are exemptions of homesteads from taxa- 
tion and old age pensions. The old age pension law 
provided for certain revenues to meet the additional 
expenditure. The details of this law will be discussed 
in a subsequent article. 


A VERY clear picture of the general tax situation 





*Economic Adviser to Governor E. W. Marland; Vice-Chairman of 
the Oklahoma State Planning Board. 





The importance of these two tax laws rests on the 
fact that they are now written into the State’s con- 
stitution. The right to tax should always be left in 
the hands of the people, but it is questionable 
whether the people should make their tax structure 
so rigid and inflexible as to incorporate into the con- 
stitution tax measures. It was necessary, however, 
to amend the constitution in order to provide for the 
exemption of taxes on homesteads. 


There were two questions relating to homestead 
tax exemption before the people at this election. One 
of these questions was a resolution submitted by the 
Legislature, and the other one was by initiated peti- 
tion. These questions reflected the demand, that has 
been prevalent in Oklahoma for a number of years, 
for a reduction both in the base and rate of 
ad valorem taxes on real property. In 1933, the peo- 
ple amended the constitution through initiative peti- 
tion abolishing state ad valorem levies and fixed the 
maximum levy for local purposes at fifteen mills. 
This, of course, did not apply to assessments, levies, 
and other contractual obligations incurred prior to 
the taking effect of this act. 


In the case of land used for productive purposes its 
value should be based on the productivity of the 
land. Where land is used for consumer purposes, 
like residential property, the true value of the land 
should be based on its utility. But this has not been 
true for Oklahoma. The population has approxi- 
mately doubled in this state during the last twenty- 
five years with the effect of giving all land a fictitious 
speculative value. 


Although the assessed values of land throughout 
the State have not been in keeping with the market 
value, they have not been by any means uniform, 
neither has the method of assessment been based 
upon any kind of scientific procedure. The depres- 
sion, the drouth, and the depleted fertility of the soil, 
contributing to a great reduction in the land’s pro- 
ductivity, naturally brought on an increased demand 
for a reduction in taxes. The burden on land, how- 
ever, was not so much due to the taxes as it was to 
the interest charge on a too highly capitalized value. 
It was easier to reduce the tax burden than the 
interest charge, hence the widespread demand for 
lower taxes. 


At the election the people chose the initiated meas- 
ure in preference to the one submitted by the Legis- 
lature. I believe the people chose the better of the 
two because the initiated measure is the more flex- 
ible. The Legislature used the same definition of 
the homestead as that used in the constitution in 
protecting the home owner from the forced sale of 
his homestead for debt. The constitution defines the 
homestead for this purpose as follows: 


The homestead of any family in this state, not within 
any city, town, or village, shall consist of not more than 
one hundred and sixty acres of land, which may be in one 
or more parcels, to be selected by the owner. The home- 
stead within any city, town, or village, owned and occupied 
as a residence only, shall consist of not exceeding one acre 
of land, to be selected by the owner: Provided, that the 
same shall not exceed in value the sum of five thousand 
dollars, and in no event shall the homestead be reduced to 
less than one-quarter of an acre without regard to value: 
And provided further, that in case said homestead is used 
for both residence and business purposes, the homestead 
interests therein shall not exceed in value the sum of five 
thousand dollars: Provided, that nothing in the laws of 
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the United States, or any treaties with the Indian tribes in 
the State, shall deprive any Indian or other allottee of the 
benefit of the homestead and exemption laws of the State: 
And provided further, that any temporary renting of the 
homestead shall not change the character of the same when 
no other homestead has been acquired.’ 

The resolution by the Legislature voted on by the 
people also provided that the amount of exemption 
from taxation on homesteads should not exceed fif- 
teen hundred dollars. In other words, the value of 
the homestead as defined by the constitution up to 
fifteen hundred dollars would be exempt from 
ad valorem taxes. 


In contrast to the question submitted by the Leg- 
islature the initiated question provided that: 

Section 1. All homesteads as is or may be defined under 
the laws of the State of Oklahoma for tax exemption pur- 
poses, may hereafter be exempted from all forms of ad 
valorem taxation by the Legislature; provided, that all 
assessments, levies, encumbrances and other contract obli- 
gations incurred or made prior to the taking effect of such 
act of the Legislature shall in no way be affected or im- 


paired by the exercise of legislative power as authorized 
by this amendment. 


Section 2. Any act of the Legislature, which is author- 
ized by this amendment and which provides that home- 
steads shall be exempted from ad valorem taxation, shall 
be in full force and effect for a period of not less than 
twenty years from the date of the taking effect of such 
act and for such time thereafter as the same shall remain 
without repeal or amendment by the Legislature, provided, 
that the homestead as defined by any such act of exemp- 
tion may be increased at any time but not diminished. 

Under this measure, voted on by the people, the 
Legislature is now charged with the duty of defining 
the homestead for purposes of tax exemptions. Once 
this definition has been written into the law it cannot 
be changed for twenty years except to raise the 
amount of exemption. 


The enactment of this law by the people has raised 
some more questions. The first thing the Legisla- 
ture must do is to define the homestead. It will also 
be for the Legislature to determine how much shall 
be exempt from taxation. The Legislature in pro- 
posing its measure last spring decided on an exemp- 
tion of fifteen hundred dollars. This seems to be 
the amount popularly fixed in the people’s minds but 
the Legislature may set it at a thousand dollars, even 
two thousand dollars, or at some other figure. 

There are other important questions the Legisla- 
ture must answer; among them are: Shall a rural 
homestead include ten, forty, eighty, 160 acres, or 
some other designated amount of land? How much 
land should an urban homestead include? And how 


shall the law apply to cooperatively owned multiple 
apartment houses? 


This law yet remains to be vitalized by the Legis- 
lature. Governor Marland has said more than once 
that he will not call a special session. The next 
regular session will not meet until January, 1937, so 


it is not likely that the law will become effective until 
after that date. 


Oklahoma cannot depend upon the experience of 
other states in appraising what the effect of the 
homestead exemption act will be. For some time 
the Research Division of the Oklahoma Tax Com- 


' Constitution of the State of Oklahoma, Article XII, Section I. 
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mission has been making a survey of the distribu- 
tion of homesteads in Oklahoma; that is, the number 
of homes owned and occupied in the rural and urban 
areas, their values, their size and the collection of 
other related data. The Tax Commission is not yet 
ready to announce its findings but the results of 
the survey show a considerable lack of uniformity 
in home ownership throughout the various sections 
of the state. This means, regardless of the amount 
of exemption fixed by the Legislature, that the effect 
of the Act will vary according to the locality. In 
some places where there are few or no public utilities 
and there is a large percentage of small home own- 
ers, the amount of property exempted will reach 
large proportions. In the rural areas where there is 
a large percentage of tenantry, as in southeastern 
Oklahoma, and in the larger urban areas where the 
population is more congested and mobile the per cent 
of home ownership is considerably smaller. 


Effect of Homestead 
Exemption Law 


INCE there is no state ad valorem tax, the effect 

of the homestead exemption law will be felt more 
by local governments. In many places the local source 
of public revenue will almost have disappeared. ‘The 
survey of the Tax Commission will possibly suggest 
a way out. This may be done by tapping other 
sources. The method of assessment in Oklahoma is 
woefully weak and this law may lead to the setting 
up of better machinery for tax assessment purposes. 
There is much property in Oklahoma that does not 
carry its proportional burden of the property tax 
and there are those who believe that when the prop- 
erties that are not carrying their share are placed 
upon the tax rolls that the tax income from these 
will offset the loss of revenue from homestead ex- 
emptions. If the loss'in revenue is more than was 
expected then the State will be called upon to tap 
other sources. 

Competition is keen in Oklahoma among the school 
districts, municipalities, and county governments for 
a larger share of the local revenue. When the home 
stead exemption law is vitalized, it bids fair that 
the competition among these agencies will become 
accelerated. At each session of the Legislature their 
representatives besiege the law makers for more 
state aid for the schools and for city and county gov- 
ernment. It is expected that they will be out in 
greater numbers at succeeding sessions of the Leg 
islature. Already the larger share of the funds col- 
lected by the Oklahoma Tax Commission are 
redistributed to the schools and local governments. 
The State now is providing more than eight and one 
half million dollars annually to support the schools. 
On December 17 the people through initiative peti 
tion voted an appropriation of two and one-half 
million dollars for local relief. This was done with 
out increasing the tax load. 

One of the arguments used by the proponents of 
homestead exemption is that the law would encour- 
age home ownership. It vet remains to be seen if 
this is true. I do not believe it will increase home 
(Continued on page 101) 
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A “Model” Tax Law for 


New York State 


Proposed revision of the State tax system 
is designed to fairly spread the tax load 
Burden on real estate would be lightened 


By CHARLES J. TOBIN* 


HE THEORETICAL basis of the revenue sys- 
"Te under which the State of New York is now 

operating is found, historically, in the sparsely 
settled agricultural and trading settlements of the 
last half of the 18th century. At that time tangible 
personal and real property were the primary indicia 
of wealth. Naturally, as such, they were the prin- 
cipal sources of public revenue. Since those early 
days the State has developed into a densely popu- 
lated, industrial and commercial community. New 
types of wealth have been created ; enormous reser- 
voirs of intangible personal property and tremendous 
corporations have arisen; a salaried class, and a large 
wage earning group have been created by the new 
era. At the same time regulatory and welfare serv- 
ices of state and local governments have not only in- 
creased the need for public revenues but have also 
changed the character of government. To meet the 
demands for governmental service, some new sources 
of wealth, which the general property tax did not 
reach, have been tapped, and legislation to this end 
has been added piecemeal to the original tax system. 


In 1823 corporations were specifically recognized 
for purposes of taxation, and were assessed for their 
real estate and capital stock. In 1853 it was provided 
that corporate surpluses should also be taxed. In 
1860 and 1881 very extensive changes were made in 
the tax system, by requiring the corporations to pay 
a greater share of the tax burden. 

The annual franchise tax on corporations was 
adopted in 1880 and as a part of the same tax move- 
ment franchise taxes were placed upon transporta- 
tion, transmission and insurance companies. The 
franchise tax upon other public utilities and elevated 
railroads was added in 1896. The inheritance tax 
first went into effect in 1886. In 1899 the tax on 
special franchises was established as a result of Gov- 
ernor Theodore Roosevelt’s personal pressure upon 
the legislature and his demand for the taxation of 
the right to use the streets. 





*Former Counsel of the New York State Tax Commission, and 
Past President of the New York State Tax Association. 


The bank stock tax on capital surplus and undi- 
vided profits enacted in 1901 removed bank stock 
from taxation under the general property tax. In 
1905 the same policy was adopted with regard to 
mortgages, and a recording tax was established in 
place of their taxation as personal property. A flat 
tax on stock transfers came in 1911; and in the 
same year was enacted a tax on secured debts, based 
on face value. This was repealed in 1920. 

The next significant change in the state tax system 
came in 1917, with the establishment of a tax on 
manufacturing and mercantile corporations based 
upon their net income, in lieu of personal property 
and capital stock taxes previously imposed under the 
general property tax. In 1919 this tax was extended 
to include all domestic and foreign corporations ex- 
cept those already taxed under certain other provi- 
sions, and holding and real estate companies. 

In 1919 the personal income tax was adopted, and 
in 1927 the franchise tax on financial corporations, 
measured according to net income, was substituted 
for the money capital tax which had previously taken 
the place of the older one per cent bank share and 
trust company tax. 

In 1929, the motor fuel sales tax was adopted and 
became a permanent feature in the revenue system. 
The most recent important additions to the tax sys- 
tem have been the temporary one per cent sales tax 
of 1933-34 and the alcoholic beverage sales taxes and 
liquor license fees restored in 1933 and in 1934 after 
the ratification of the 21st amendment to the Fed- 
eral Constitution. 


Despite the irrational, obviously confused arrange- 
ment of the present law, it is possible to untangle 
certain fundamental principles which have been 
more or less clearly recognized by our lawmakers, 
and have very largely determined the provisions of 
the enactments now standing on the statute books. 
These may be classified into three component parts: 

1. Every person having taxable ability should pay 
some part of a direct personal tax to the government 
under which he is employed or domiciled and from 
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which he receives the personal benefits that govern- 
ment confers. The personal income tax and the 
taxes on inheritance and sales are New York State 
examples of this concept. 

2. Tangible property, by whomsoever owned, should 
be taxed by the jurisdiction in which it is located, 
beause it there received protection and other govern- 
mental benefits and services. The general property 
tax is the New York manifestation of this idea and 
the United States Supreme Court, in Union Refrig- 
erator Transit Co. v. Kentucky, 199 U.S. 194; Farm- 
ers Loan and Trust Co. v. Minnesota, 280 U. S. 204; 
First National Bank of Boston v. Maine, 284 U. 5. 
312 has followed the principle by establishing the 
rule that tangible property is taxable in the jurisdic- 
tion within which it is located and not elsewhere. 


3. Business, carried on for profit in any locality, 
should be taxed for the benefits it receives. Taxes 
on corporate franchises, and securities and credits 
are examples of New York’s present efforts so to 
reach the business of non-resident owners who, 
while carrying on profitable enterprise in this state, 
yet employ little or no property which can be reached 
under the general property taxes. 


Last Codification in 1896 


HE LAST codification of the New York State 

Tax Law was made in 1896, and since 1919 
nothing that would lead to a permanently better 
spread of the tax load has been enacted into our 
present general tax law. Much has been said and 
written about the inequalities of the existing system. 
Large legislative appropriations have been made for 
scientific studies of the problem, and elaborate trea- 
tises have been produced, all pointing out the injus 
tices of the present revenue system. All of the 
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legislators and tax experts who have studied the mat- 
ter recommend that the real estate tax burden must 
be lightened. However, none of the thought and 
money that has been expended has produced any- 
thing in the nature of an exact, practical solution. 
The New York State Tax Commission files and the 
New York State Legislative documents are store- 
houses of reliable information on facts and theories 
of taxation, but the statutory system now in use 
throughout the state is still the haphazard product 
of years of unregulated development. We still have 
the old mortgage tax law; we still tax certain corpo- 
rations on capital stock and dividends, others on the 
profit from business done in the state and others on 
gross or net income. For some corporations we in- 
clude certain tangible property within the definition 
of real property; for other corporations we declare 
like tangible property not to be real property and, 
therefore, exempt it from a tax. Our basic statutory 
assumption—that tangible property is the primary 
source of wealth and revenue—still remains as it has 
for over a hundred years. This obsolete view is re- 
tained despite the tremendous growth of intangible 
wealth. 

Due to these incongruities and inequalities, and 
because of the increasing and unjust burden of the 
tax load on real estate in the local units of govern- 
ment, the necessity for a recasting of the entire tax 
and revenue law is apparent. 


Need for Recodification and 
New Model Tax Law 


Sey FISCAL difficulties with which governmen- 
tal units—Federal, state and local,—have been 
faced during the past ten years, are a matter of com- 
mon knowledge. Their causes are so complex as to 
be insusceptible of exact analysis. 
The recent economic paralysis of 
industry and business has doubt- 
less made this condition more 
acute. Our archaic and inelastic 
revenue and tax system that is so 
ill-adapted to the varied taxable 
sources, as well as to the fiscal 
needs of state and local govern- 
mental unities, is, however, as re- 
sponsible a contributing cause of 
the present fiscal impasse of gov- 
ernment as is any other economic 
factor. 

The inadequacies of the present 
system are due to a complete lack 
of planning and coordination. Net 
income, a tax base that results in 
large fluctuations in yield, is the 
measure for too many of our taxes. 
Consequently in times of business 
depression and resulting demands 
for greater governmental services, 
tax receipts fall to hopelessly in- 
° sufficient levels. Thus the tax 
system does not measure up to the 
tests of stability and certainty. 
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At the same time, the tax base is not wide enough. 
Property and net income taxes, which recently have 
been the primary sources of government revenue, 
are paid by only a part of our people, and the inci- 
dence of each of these taxes usually falls upon those 
who pay them. Simply raising the rates of existing 
taxes will not solve the problem; rather it will result 
in application of the law of diminishing returns. 

A revenue system that will regularly cover the 
reasonable costs of the government services which 
voters demand must be broadened to include in at 
least some small way all those who benefit from these 
services. Only by such wide distribution can ade- 
quacy and equity be obtained. 

It is therefore particularly important that in this 
time of financial chaos the revenue system should be 
subjected to a complete re-examination and over- 
hauling. Only by such determined and four-square 
action can depleted governmental treasures, ren- 
dered hopelessly inadequate by our present laws, be 
replenished to meet the extraordinary demands of 
public emergency relief, increasing debt burdens and 
mounting expenses of government service without, 
at the same time, crippling real property under its 
already unbearable tax load. 

A comprehensive tax and revenue law is not unlike 
a budget. It should be balanced and should reach 
all “persons,” “business” and “property” in the 
jurisdiction. 


The General Plan of the 
Model Tax Law 


N A PROPOSED model law an attempt has been 

made to provide a constructive substitute for the 
present confused, inadequate and inequitable tax law 
by supplying (1) a better administration of all taxes 
levied in this state; (2) a better equalization of the 
tax load, both state and local; and (3) a definite pro- 
gram for relief of real property. To achieve these 
purposes, the following theoretical objectives have 
served as a guide: 

1. A continuation of the settled public policy that 
recognizes taxation as exclusively a state function 
for which responsibility rests solely in the state 
legislature. 

2. A readjustment of the tax load in this State 
by broadening the tax basis and adding comprehen- 
sive and equitable taxes. 

3. A consolidation of all legislative enactments 
concerning government income into one compact and 
comprehensive law. 

4. A promotion of interstate comity and avoidance 
of multiple taxation. 

5. A law that keeps within constitutional limi- 
tations, and harmonizes its language with con- 
trolling state and Federal judicial interpretations. 

6. An adequate and equitable distribution of rev- 
enues between state and local governments. 


Features of the Model Law 


HE PROPOSED model law presents for the 

first time in 35 years a complete revenue plan 
lor the State and all the localities and makes unnec- 
essary local excise and franchise taxes. 
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It consolidates all of the major sources of revenue 
into one law, thus presenting for the first time a com- 
prehensive structure for the system and administra- 
tion of the sources of the moneys that support state 
and local governments. 

It includes all of the clarifying reforms that have 
for so long been recommended by the various legis- 
lative committees that have studied the problem of 
taxation. 

It secures uniformity of administration and en- 
forcement by grouping taxes under three general 
heads, to wit: “general property” taxes, “business” 
taxes and “general state” taxes, and by providing for 
their report, audit, collection and review in separate 
titles, each applicable to an entire group of similar 
taxes. 

It makes the localities actual partners with the 
State in all the revenue by fixing the State’s share 
of the “general state” taxes at the definite amount 
of $200,000,000 and assigning all but 1/10 of the 
“business taxes” to the localities instead of using 
the numerous and inadequate measures of distribu- 
tion that are now in vogue for the distribution of 
State-administered, locally-shared taxes. 

It contains definitions of terms that have been 
made uniform throughout the law and have been 
revised to accord with applicable judicial decisions. 

It will materially lessen the burden of taxation 
now borne by real property, for— 

(a) It broadens the tax base by consciously 
adding the two modern tax sources—business and 
individuals—as tax bases in addition to realty. 


(b) It establishes a system for the distribution 
of revenue from “business” and “general state” 
taxes that will allocate to the localities from these 
sources much larger amounts than they now 
receive. 

It increases the membership of the State Tax Com- 
mission from three to five. This change is made 
necessary by the new taxes imposed and the addi- 
tional administrative duties exercised by the tax de- 
partment. The increase in personnel should have 
been made at least ten years ago. 

It broadens the powers and duties of the State 
Tax Commission and definitely lodges the adminis- 
tration of the entire Tax and Revenue Law with 
the State Department of Taxation and Finance. 

It contains a new and detailed definition of real 
property. 

It includes a rewriting of the exemptions under 
the general property tax and consolidates them into 
a single article. All obsolete and special exemptions 
have been eliminated, and the real property that is 
entitled to exemption may be easily and quickly as- 
certained. Authority is given to the Tax Commis- 
sion to approve and certify to the local assessors 
the original exemption of privately owned property. 

It defines “full value” more exactly than does the 
present law, and makes provision for determination 
of such value that will do much to prevent unfair 
assessments. 
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It brings together all duties in relation to the work 
of local assessors and consolidates all assessment 
procedure in one article. 


It establishes a county board of tax appeals to 
assist the small home owner. 


It combines all provisions in relation to the pay- 
ment of taxes and includes a plan of property receiv- 
ership similar to that now in use in Illinois, New 
Jersey and Ohio to aid in the collection of delinquent 
general property taxes. 


It adds a new bureau in the State Tax Commis- 
sion to control information returns and licenses gen- 
erally and save overlapping of returns and fees. 

It requires every “person,” including individuals, 
fiduciaries, trusts, estates, partnerships and corpora- 
tions, having an office or place of business, or hav- 
ing an agent or representative in this State, 
annually to file a short statutory form of information 
return and pay a fee of $2.00—evasion of business 
taxes and license fees will thus become materially 
more difficult. 


Tt requires all “business,” including unincorporated 
concerns as well as corporations, to pay one annual 
tax, based on relative net-gross income. Thus, the 
present hodge-podge of unfair and conflicting meth- 
ods with their consequent inequalities is abolished, 
and a method that will secure from each business a 
proportion of the cost of the services government 
furnishes it, will be openly adopted. 


It requires the Tax Commission to use direct meth- 
ods of apportionment, rather than the “allocation 


fraction” where separate accounting by the Com- 
pany makes it possible. 


It merges the present mortgage tax, stock trans- 
fer and motor fuel, beer and liquor, race track admis- 
sions and selected sales taxes, together with some 
new taxes, intoa comprehensiv e, but graduated sales 
tax without exemptions. This is designed to apply 
to every transfer, of both goods and services, con- 
summated within the State. 


It reduces motor vehicle license taxes on light and 
pleasure cars and increases it on commercial motor 
carriers. 

It requires boat, motor bus and truck companies 
to pay a sales tax of 1 cent a mile on their haulage 


over or through the land and water highways of the 
state. 


It provides under “general state taxes” for the 
continuation of the present personal income tax law, 
the present estate tax law and for a new compre- 
hensive sales tax averaging about 2 per cent. 

It authorizes the State Tax Commission to adjust 
and settle for cash any tax on inheritances and es- 
tates not wholly or completely settled by the obso- 
lete articles 10, 10-A and 10-B of the former Tax 
Law, in which the final determination awaits the 
happening of a condition or contingency. 


It provides for a surtax or additional tax on un- 
earned income, alike to the one presently used in 
Massachusetts. 


It places all of the so-called judicial provisions 
(court jurisdiction of tax matters) in one place. At 
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present the reviews for both real property assess- 
ments and taxes administered by the State Tax 
Commission are spread all through the Tax Law. 


It creates an “Interstate Revenue Compacts Au- 
thority” whose function will be to negotiate compacts 
with other states to eliminate overlapping and dupli- 
cate taxation and competitive jurisdictional inequalities. 


Delegation of Discretionary Legislative 
Taxing Power to Localities 


T THE first extraordinary legislative session of 
933, a measure, designed to relieve the fiscal 
difficulties of New York City, became a general law 
of the State. It provided that all cities of over a 
million population should be permitted to levy any 
tax that the Legislature could levy, to meet the ex- 
penses of local unemployment relief. 


The proposed model law is drafted in the hope that 
its enactment will correct the condition that called 
such unwise legislation into existence. However, 
the preparation of a uniform tax law requires a 
knowledge of government structure and a reliance 
on the continuation of at least the essentials of the 
present form of government. Taxation, in New York 
State (at least since 1896) has been considered as 
a State function, and a matter demanding uniformity 
throughout the State. 


Apart from purely legalistic considerations, how- 
ever, such laws, permitting localities to exercise all 
of the powers of taxation that the Legislature pos- 
sesses, are likely to cause serious economical conse- 
quences. No unified or equitable tax system is 
possible under such an arrangement. Burdens must 
become even more unequal than they now are. 
Rivalry and competition between localities will re- 
sult in conflicting or discriminatory taxes and unfair 
exemptions. 

This movement is, therefore, one to be thoroughly 
deplored. It must not be repeated or continued. 
The “model plan” law is not designed to conform to 
any such unplanned and irresponsible fiscal condi- 
tion. Any uniform plan would be unworkable in the 


chaos to which an extension of these laws must in- 
evitably lead. 


States Would Retain Administrative 
Control of Taxable Sources 


T SHOULD be clearly understood that the back 

ground of this model law opposes and is conse- 
quently not adjusted to conform with any plan or 
program that would permit the Federal Government 
to administer, control, collect, or distribute either the 
revenue or the indirect sources of taxation by means 
of which the various states now support their sep- 
arate governments. 

Such a proposal is directly contrary to the theory 
of federated sovereign states, wherein the central 
government exercises only relatively few delegated 
powers and on which our system of government is 
based. It also presents immediate practical problems 
(Continued on page 122) 
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Problem 


A discussion of the causes of world-wide 
taxation difficulties and of the progress 
being made toward elimination of over- 


lapping international taxes 


By HENRY B. FERNALD* 


HE INTERNATIONAL tax problem has two 
"Taine but related, aspects. The first aspect 

is that a problem of taxation common to prac- 
tically all nations regardless of location, form of 
government or existing tax systems. The second 
aspect is the more specific problem of the double 
taxation of incomes of taxpayers engaged in inter- 
national trade. 

The common tax problem as it exists today in its 
most difficult phase is due to one common condition. 

In practically all countries there has been the urge 
that the scope, the activities and the costs of govern- 
ment should increase. This urge comes in part from 
politicians who want political power and preference, 
who feel they need the patronage and who revel in 
the feeling of great accomplishments and the issues 
which may thus be raised. The urge also comes 
from many well-meaning, quite unselfish citizens 
who advocate one after another worthy purpose, 
usually with little or no consideration of its cost or 
where the money to pay for it is to be obtained. 
A political speech on a worthy purpose is apt to get 
more votes than come from a discussion of budget 
economies or wise administration. So in this coun- 
try and throughout the world the scope, the activi- 
ties and the costs of government have been increasing 
much faster than the increase in wealth and income 
of the people. When business was active and wealth 
and incomes were rapidly increasing, governments 
could increase their activities and their expenditures 
without additional taxes, because taxes at the same 
rates yielded continually increasing revenues. But 
governments went further than this. Bonds were 
easily authorized and sold to cover expenditures even 
beyond the amounts of bounteous revenues. New 
and increased taxes could be imposed without being 
seriously felt in a time of abundant prosperity. 

So firm was the belief in the wisdom and need of 
continually increasing government activities and ex- 
penditures that to many the thought of merely a 
pause in continuing increase was not to be enter- 
tained. A decrease in business activity and in 





.* Certified Public Accountant, N. Y.; paper presented to Metal Mining 
Convention, The American Mining Congress. 
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wealth and income seemed to them to call simply for 
more rapid increase in government expenditures. 
Governments could and did pass laws to impose new 
and additional taxes and to mortgage the future by 
government borrowings. 


There were some laws that were beyond the power 
of governments to alter, and one was the law of 
diminishing returns. Increased taxes do not stimu- 
late business activity, nor the wealth and incomes 
that flow from it. The funds that go into govern- 
ment bonds are not at the same time available for 
business finance and development. Nor does the 
vision of the future tax load necessary to carry and 
pay for such bonds beget the confidence essential for 
increased business activities. There readily comes 
the point when the law of diminishing returns takes 
effect and the increased tax burden does not yield 
increased revenues. 

Let me illustrate this relation of possible future 
taxation to business confidence and activity. 

Under the income tax the government asserts its 
right to participate in the income from business en- 
terprises, but without liability, or only limited lia- 
bility to share in losses. The government reserves 
its right to dictate, with change from time to time 
as it wishes, what shall be its percentage share of 
the income. It also reserves the right to make its 
own rules for computing the amount of income in 
which it is to share. There is to be no adherence 
to fixed rules either as to percentage of interest or 
as to how that percentage is to be computed. The 
rules in effect at the beginning of a period may not 
be those when profit-sharing time arrives. 

A partnership relation such as this is not one which 
would be generally very appealing. No man would 
be much inclined to enter such a partnership ar- 
rangement unless he had the utmost confidence in 
the honesty, the sense of fairness, and the reason- 
ableness of attitude on the part of the dominant 
partner. Certainly a man would not be attracted to 
such a relation if he knew the dominant partner was 
regularly living far beyond his income, with no hope 
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of meeting his increasing indebtedness except by in- 
creased withdrawals at the expense of his partners. 
He would be particularly disinclined to do business 
on those terms with one whose past record showed 
that he was in the habit of changing the rules as he 
wished to the detriment of his business partners; 
or if he was openly threatening largely to take from 
them their shares of the business profits. 


Men who find themselves already in that business 
relationship may be forced to continue but are not 
apt to be very enthusiastic and whole-hearted about 
it. Men are not, however, greatly inclined to under- 


take new activities and incur new business risks on 
this basis. 


Of course, this does not beget business confidence. 
It does not stimulate business activities. It is not 
the sole deterrent factor to business progress, but 


manifestly it is an important factor in discourage- 
ment of business enterprises. 


But even if we could bar out the disturbing ques- 
tion of uncertainty, we would still have left the plain 
mathematical proposition that whatever amounts are 
taken by taxation from business profits will reduce 
to that extent the incentive for business enterprise. 
This is not important if the rate of tax is low. Our 
1 per cent normal and maximum 7 per cent surtax 
rates of 1913 were so low that they could be disre- 
garded. Probably a 10 per cent rate can be applied 
without notable economic effect, but tax rates of 
50 per cent or 75 per cent are factors that cannot be 
lightly brushed aside. If you or I were offered op- 
portunity to go into a partnership where we were 
to supply the capital, we were to supply the ability, 
energy and work, and we were to stand any losses, 
but the other partner was to receive 50 per cent of 
any income simply because he gave us the oppor- 
tunity to engage in the enterprise, we would not even 
consider it unless the profits were extraordinary. If 
we considered that a proposition must yield 10 per 
cent return in order to merit our effort and the risk, 
we would not consider entering into such a 50 per 
cent partnership agreement unless we could see 
reasonable hope of returns of 20 per cent a year; or 
if a 6 per cent return seemed reasonable, we must 
expect a 12 per cent yield. Of course, those ex- 
traordinary opportunities are not common, so rarely 
would there be any inducement to enter such a 
50 per cent profit-sharing agreement. 


I am not here arguing whether or not we should 
try to drive from business activities those whose 
proven business abilities have already given to them 
substantial incomes. I am not trying to argue 
whether or not we should discourage men of estab- 
lished wealth from making business investments. 
I am simply pointing out that high tax rates and 
uncertainty as to future taxation have the inevitable 
effect of discouraging business activities and de- 
creasing business incomes and consequently, from 
the standpoint of government revenues, may readily 
pass the point of diminishing returns. I am not try- 
ing to say just where that point may be. It certainly 
exists quite effectively at a 50 per cent rate and to a 
very substantial degree it exists at much lower rates. 
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It has its direct effect as particular individuals 
turn from business investments to tax-exempt bonds 
or as they merely decline to take advantage of busi- 
ness opportunities which to them hold out no induce- 
ments equal to the risk and effort involved. It has 
its indirect effect as it means a lower scale of busi- 
ness activity, of employment and of profits to others. 
If we want this, we know excessive taxation is one 
of the means to bring it about. If we do not want 
this, we know at least this one contributing cause 
we might eliminate. I am not trying to argue which 
result is more desirable. Each man can decide for 
himself which result he would rather have. 


Throughout the world there is this common tax 
problem which comes from the demand for continu- 
ally increasing government expenditures, with the 
political thought that the necessary revenues must 
be raised without any appreciable burden on the ma- 
jority of people but with the unrepealable economic 
law that troubles are ahead unless this can be done 
without burdening or discouraging business enter- 
prise. We may expand our government activities 
and expenditures without additional tax burdens pro- 
vided we keep such increase parallel to the increase 
of wealth and income of the people, but that formula 
means contraction rather than expansion of govern- 
ment expenditures in time of depression. We may 
to some extent increase our government expendi- 
tures and dilute the tax burden by placing it on the 
entire people in such a way that it will not discour- 
age the energy and initiative of those who might go 
ahead with business development. But, of course, 
this invites a popular demand for government econo- 
mies, as we have seen in my own State of New Jersey 
as the response of the people to the sales tax." 

What I have been saying does not voice any new 
discoveries or theories. It has all been recognized 
by economists and experienced tax administrators 
for 100 years and more. Each generation of tax 
spenders or would-be spenders hope to find a new 
answer, but each time they are driven back to the 
fact that there is a point beyond which business taxes 


cannot rise without being such a burden on business 
as to defeat their very purposes. 


The Problem of International 
Multiple Taxation 


Now. LET us turn more specifically to the mat- 
ter of the double taxation of international enter- 
prises. When most countries had low income tax 
rates or none at all, the income tax was no obstruc- 
tion to international business activities. In the 
wartime, tremendous income and profits taxes were 
imposed, at first without any provision for off- 
setting the tax paid to one country against the tax 
to another, and it was a fact that the profits on inter- 
national business transactions might actually be 
taxed more than 100 per cent of their amount. Goods 
manufactured in the United States sold through 
London for delivery in France, might have three 
claimants for taxation on the entire profits realized, 

‘The 2 per cent sales tax in New Jersey which became effective 


June 11, 1935, was terminated October 25, 1935, by Chapter 1, Laws 
First Special Session, 1935.—Editor. 
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each refusing to recognize any claim of the other. 
The situation was so grievous that our own gov- 
ernment included in the Revenue Act of 1918, on 
the recommendation of Commissioner (now Secre- 
tary) Roper, a provision to allow foreign taxes paid 
on income or profits to be taken within certain limi- 
tations as credits against the amount of United States 
income tax payable thereon. This first provision 
was rather crude and has been subject to later revi- 
sions and amendments, but nevertheless every subse- 
quent Revenue Act has continued to recognize this 
principle. 

It needs no argument that with each country im- 
posing on business incomes the full amount of tax 
which it believes business can stand without dis- 
couraging enterprise (and we must assume that 
today practically every country will do this), if any 
two countries each impose such a tax on the same 
income it will make a load which must discourage 


business activity, with resulting detriment to each 
of the countries concerned. 


Two means of avoiding this are generally proposed. 
One would have each country tax only such income as 
might be considered to have arisen from sources within 
that country, leaving to other countries the right to sole 
taxation of such incomes as had arisen within their 
respective jurisdictions. This proposal is urged on the 
ground that the home country is so much benefited by 
having the incomes created abroad brought back to this 
country for expenditure here, with the resulting subse- 
quent tax inuring to it, that it can well afford to forego 
any income tax in the first instance. The other pro- 
posal is along the lines which our country has adopted, 
considering all income of our citizens or residents as 
subject to our tax but offsetting such tax by a credit 
for the amount of tax which they might have to pay to 


other countries on profits arising outside of the United 
States. 


However, even though we have one or the other of 
these methods to avoid such double taxation, we have 
not solved the question unless we have agreement be- 
tween the countries concerned as to what shall be con- 
sidered the income allocable to each country. This 
does not involve the entire question of how taxable in- 
come in each country may be computed. One country 
may allow greater or less deductions from income for 
depreciation or other items. One may determine that 
income is taxable when it accrues, whereas another may 
consider it taxable only when realized. The doctrine 
of constructive receipt in one country may differ from 
the doctrine in another. One country may be limited 
by constitutional provisions which do not exist in an- 
other. These differences, however, do not necessarily 
mean that there need be double taxation as between 
such countries. 


Double taxation arises when two countries are each 
trying to tax the same income. For example, in the 
case of mineral production—if one country requires 
that income realized within that country shall be deter- 
mined as representing the difference between the cost 
of production and the market value of the mineral 
products as produced in that country, whereas another 
country determines that income is realized from the sale 
of the product within its boundaries as represented by 
cost of production less selling price, we have a clear 
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example of double taxation. The taxpayer may not be 
so much interested in the particular rule which may be 
applied as he is to have some rule adopted between the 
countries to avoid the double taxation of the same in- 
come. 


Provisions of International Double 
Taxation Agreement 


NUMBER of years ago Dr. Thomas S. Adams. 

with others interested in it. brought this matter 
up for international consideration. The International 
Chamber of Commerce and its committees have long 
been urging and working for the elimination of such 
double taxation as one of the barriers to international 
trade. The question was brought before the League of 
Nations which has had its Fiscal Committee, consist- 
ing principally of experienced tax administrators of 
various countries, studying the problem in its various 
phases. In 1933, after an extended series of studies 
under the direction of Mr. Mitchell B. Carroll, the 
Tiscal Committee of the League agreed upon a Draft 
Convention with respect to allocation of business in- 
comes, and this Draft was submitted to various govern- 
ments, including our own, for their consideration. In 
Tune, 1935, the Fiscal Committee reviewed the replies 
it had received from various governments and made 
certain minor modifications in the original draft. 


The essential principle of this Draft Convention 
is stated in Article ITT as follows: 

If an enterprise with its fiscal domicile in one contracting 
State has permanent establishments in other contracting 
States, there shall be attributed to each permanent estab- 
lishment the net business income which it might be ex- 
pected to derive if it were an : independent enterprise 
engaged in the same or similar activities under the same or 
similar conditions. Such net income, will, in principle, be 
determined on the basis of the separate accounts pertaining 
to such establishment. Subject to the provisions of this 
Convention, such income shall be taxed in accordance with 
the legislation and international agreements of the State 
in which such establishment is situated. 

Further provisions of the Draft Convention are to 
the effect that if the accounts are not on the basis which 
would prevail between independent persons dealing at 
arm’s length, the authorities shall have power to make 
necessary adjustments ; if no accounts are produced or 
if the accounting produced does not correspond to nor- 
mal usages of the trade, the fiscal authorities will have 
power to make empirical determinations based on per- 
centages determined from the results obtained by simi- 
lar enterprises operating in the country. Certain 
special provisions are included regarding banking and 
financial enterprise but recognizing the general princi- 
ples laid down in Article ITT. Maritime shipping and 
air navigation enterprises w ould be taxed only in the 
country in which the real center of management is sit- 
uated. The separate identity of a subsidiary company 
is to be recognized. 


The Draft is confined to dealing with the allocation 
of “business income” but not including interest, divi- 
dends, rentals and royalties, etc. The matter of double 
taxation as to interest, dividends, rents and royalties is 
undoubtedly of great importance and needs to be set- 
tled, but there was so much difference of opinion as to 
how such items should be taxed that it seemed wiser 
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to confine this Draft to allocation of general business 
income along lines as to which there could be general 
agreement than it would be to have all these questions 
deferred until complete agreement could be reached. 
Naturally the so-called “creditor nations” feel that in- 
terest, dividends, rents and royalties should be taxable 
by the country of citizenship or residence of those who 
receive them. The so-called ‘debtor nations” are no 
less insistent that they should be taxed as income to the 
recipient in the country from which they are paid. The 
result is that today almost every country like our own is 
taking both positions simultaneously and treats such 
items as income taxable by it when they are received 
by its citizens or residents from foreign sources and 
also treats them as income taxable by it when paid 
from sources within its jurisdiction to foreign citizens 
or residents. Of course, this is an inconsistent position 
and an outstanding example of double taxation. It 
ought to be remedied by general agreement among the 
nations. We have to some extent at least done this by 
our recent treaty with France. I wish it were possible 
to get some present unanimity of agreement regarding 
it and I hope such agreement may come.’ 


However, the fact that it was not possible at the pres- 
ent time to reach agreement on these and some other 
subjects seems no reason for failing to agree on those 
subjects of general allocation which are covered by the 
present Draft Convention. Personally, I should like to 
have seen the Draft go much further and be much more 
specific as to basis and methods of allocation, but 1] 
think that all of us who have followed the discussions 
of these points through the International Chamber of 
Commerce and in the sessions of the Fiscal Committee 
of the League were forced to recognize that it was 
much better to have the Draft Convention cover the 
general principles applicable and only include such de- 
tails as could receive general acceptance than it was to 
get into interminable discussions and indefinite delay 
regarding a lot of subordinate details. 


The general principles of this Draft Convention 
represent the agreement of a substantial group of 
experienced tax administrators as represented in the 
Fiscal Committee of the League of Nations. They 
also have the approval of business concerns as rep- 
resented by the Committee on Double Taxation of 
the International Chamber of Commerce. Another 
point as to which the Convention does not go as far 
as some of us would like to see it go is that it does 
not attempt to have one nation agree with others 
as to how it shall tax its own citizens. Each country 
is left free under the Draft, if it desires, to impose 
a double taxation on its citizens or on concerns which 
have their fiscal domicile in its jurisdiction. It is felt 
that some countries at least would not be willing to 
give up any rights of taxation of their own people 
even though it might be quite willing to agree with 
another country as to taxation of citizens or resi- 
dents of that country. Some feel that the Draft 
does not go nearly as far as it should in this particu- 
lar, whereas others feel that the Convention as 
drafted is such a great advance in recognition of 
essential principles of taxation that its general adop- 
tion by the different countries should not be delayed 
by any disputes as to further items. Personally I 





2The text of the convention with France was published in the 
July, 1935 issue of Toe Tax Macazine, p. 409-410.—Editor. 
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should like to see the Draft promptly adopted by 
our own country. and others because I believe it will 
be a very substantial forward step which, if taken, 
will avoid many questions of double taxation which 
now exist. Then, with such a step taken, I believe 
we can proceed more readily in an effort to get 
agreement on other matters. 


Let me make clear that this Draft Convention is 
not intended as an agreement or rule that the League 
should attempt to impose upon its members. All 
the League has done is to offer its facilities to help 
in arriving at such a draft of a Convention as it 
seemed possible the various nations, not as 
members of the League but in their own soy- 
ereign capacities, might wish to adopt in order to 
have a common ground for settlement of a mutual 
problem. 

In speaking thus of the Draft Convention, I would 
not ignore the fact of the large number of treaties 
which have been entered into between various coun- 
tries for the elimination of double taxation. There 
is our own treaty with France. There are quite a 
number which exist between various European coun- 
tries. The difficulty with these purely bilateral 
treaties which are the result of negotiations between 
any two particular countries is that they do not solve 
the general question of allocation of business in- 
comes. One pair of countries may agree along cer- 
tain lines and another pair along different lines. The 
result is that we may have as many different methods 
as there are treaties. Perhaps this is not so serious 
when we are dealing with individual items such as 
interest, dividends, rents and royalties where we 
have the single question presented as to what shall 
be considered the point of incidence of the tax. 
Uniform agreement is, however, exceedingly impor- 
tant when we are dealing with questions of income 
allocations because it is not a simple situation if a 
concern doing business in several different countries 
is called on to make allocations of its income as be- 
tween those countries according to several different 
sets of rules as concerns each of them. Of course, 
bilateral treaties are better than none, but I think all 
of us who have been following the situation hope 
that we may have plurilateral treaties in the interest 
of general uniformity. We do not hope that all the 
nations of the world will forthwith become signa- 
tories to a general convention of this kind. We do 
seem to have considerable reason to hope that such 
convention might be adopted by a number of the 
nations. If three, four or five of the important na- 
tions of the world should enter into such an agree- 
ment, it would then make a standard which we could 
hope would receive much wider acceptance. There 
are a number of nations, including our own, who have 
already expressed themselves as approving in prin- 
ciple such a convention as this. So we seem to have 
good reason to hope for real progress along this line. 

Now let me revert to some of what I have said 
earlier regarding recognition that income taxation 
can be a factor substantially deterrent to business en- 
terprise. The cardinal thought of this Draft Con- 
vention and of all treaties to eliminate double 
taxation is that it is really in the interest of the 
(Continued on page 120) 
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Part Il 


By RAYMOND 
E. MANNING 


Library of Congress 


This is a continuation of a review of the tax laws enacted up to af proximately October 1, 1935, by 
the legislatures in forty-seven states which met during 1935. The first part of the paper, which appeared 
in the December, 1935, issue of THe Tax MaGazine, covers laws imposing gross income or general 
sales taxes, motor fuel taxes, taxes on the liquor industry, oleomargarine taxes, miscellaneous sales and 
stamp taxes, tobacco levies, horse racing taxes, amusement taxes, inheritance and gift taxes, personal 
income taxes, corporation income and other corporation taxes, unincorporated business taxes, bank taxes, 
taxes on insurance companies, chain store taxes, and taxes on motor carriers. Other types of new state 
taxation enacted last year are outlined below, which concludes Mr. Manning’s paper.—Editor. 


Utility Taxes 


\HE most evident trend during 1935 in public 

utility tax legislation was the imposition of 

an additional fee based generally on gross re- 
ceipts, the proceeds to be used for administrative 
purposes, e. g., Arkansas Cn. 324, California Ch. 683, 
Louisiana Ist Ex. Ch. 2, Tennessee Ch. 139, Utah Ch. 
4,and West Virginia Ch. 83. 

The most important revenue producing act taxing 
utilities in general is Pennsylvania Ch. 89, which 
increases the existing gross receipts rate from 8 mills 
to 14 mills and extends its application to gas compa- 
nies, water companies, steam heating companies, and 
mae ae | owned and operated utilities. North 

Carolina EH. B. 32 provides that hereafter the tax on 
certain utilities will be based on gross receipts rather 
than gross earnings. Oklahoma H. B. 404 authorizes 
municipalities to tax gross receipts from sales of 
power, light, heat, gas, electricity, and water at not 
exc eeding 2 per cent, and Minnesota Ch. 286 em- 
powers first class cities to fix an amount to be paid 
hy utilities for use of the streets. 

Ifydro-electric power companies will bear a 5 per 
cent gross receipts tax under New Jersey Ch. 144; 

Paper presented at the Conference of the National Tax Association, 
”" a homa City, October 14-7, 1935. 

his paper ‘includes legislation up to approximately October 1, 1935. 
\t hat time, extra legislative sessions were being held in Ohio and 
lexas, Mississippi was to convene on October 2, and meetings were in 
rospect for several other states. Virginia is the only state not holding 
‘ 1935 session. The results of any computation of the number of laws 
de] end entirely on the view taken as to what is a tax law. For the 


pose of this paper, professional licenses and taxes under the police 
power generally are Cutan. 





local taxes paid will be a credit against this tax. 
South Carolina Ch. 203 amends certain provisions of 
the electric power tax law to avoid instances of 
double imposition of levies. Alabama’s revenue act, 
H. B. 324, continues the 4-mill gross receipts tax on 
electric utilities, increases the gross receipts tax on 
telephone companies from 2% per cent to 4 per cent, 
and raises the mileage tax on telegraph companies 
from $1 to $1.50. Montana’s 1 per cent tax on tele- 
graph revenue is doubled by Ch. 157. 


Railroads incorporated in more than one state will 
be taxed under the Louisiana income tax law, as pro- 
vided by Ist Ex. Ch. 21, in the same manner as for- 
eign corporations. Connecticut’s 3% per cent gross 
earnings tax is graduated downward by Ch. 258 to 
as low as 2 per cent, the minimum applying when 
the net operating income is 8 per cent or less of 
the gross earnings and the maximum coming into 
operation when it exceeds 18 per cent. Montana’s 
board of equalization is given the discretion of con- 
tinuing the 5 per cent gross earnings tax on freight 
line companies or substituting a property tax at the 
average state and local rates on a valuation to be 
fixed after considering numerous factors. Pennsyl- 
vania Ch. 89 repeals the gross receipts tax so far as 
it affects street railway and traction companies, and 
Ohio S. B. 23 continues for two years the exemption of 
non-dividend paying interurbans from all taxes ex- 
cept real estate taxes (provided no employee is paid 
more than $5,000 a year). 
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Severance Taxes 


INES come in for new taxes under Idaho Ex. 

Ch. 65 and South Dakota Ch. 203. The former 
exacts 3 per cent on the net proceeds from coal, 
minerals and metals and the latter 4 per cent on the 
gross receipts from minerals extracted of over 50,000 
tons. The Idaho law is in addition to other taxes and 
the South Dakota law in lieu of others. An Alaska 
net income tax may be noted. It is Ch. 74 and levies 
a graduated tax ranging from 3% of 1 per cent to 
4 per cent. By Oklahoma H. B. 87, the gross re- 
ceipts rate on asphalt and ores is increased from 1% of 
1 per cent to % of 1 per cent. Montana Ch. 188 
makes mine operators primarily liable for tax on 
metaliferous mine royalties. 

Oil tax laws were amended in Louisiana, New 
Mexico, Oklahoma, and Texas. Most important is 
Oklahoma H. B. 87 which increases the gross pro- 
duction tax from 3 per cent to 5 per cent; this same 
increase also applies to gas. Louisiana 2nd Ex. 
Chs. 5 and 25 authorize the governor to reduce the 
5 cent per barrel tax on oil refiners to 1 cent per 
barrel. Taxes for administrative purposes in enforc- 
ing production laws are found in New Mexico Ch. 72, 
Oklahoma H. B. 188, and Texas Ch. 245; the rate is 
1 of 1 per cent of proceeds in New Mexico, % of 
1 cent per barrel in Oklahoma, and 3/16 of 1 cent 
per barrel (formerly % of 1 cent) in Texas. Texas 
Ch. 246 requires permits for transporting crude 
petroleum on the highways, and Oklahoma H. B. 591 
provides for confiscating vehicles transporting crude 
petroleum in violation of tax laws. Texas Ch. 353 
makes producers primarily liable for the production 
tax. 


The forest reserve tax of Michigan is reduced by 
Ch. 163 to 5 cents per acre (formerly 10 cents) ; the 
withdrawal fee is fixed at 3 cents per acre (formerly 
5 cents). By Oregon Ch. 347, the rate on classified 
forest lands west of the summit of the Cascade 
Mountains is continued at 5 cents per acre but is 
reduced to 4 cents east of the summit. Louisiana 2nd 
Ex. Ch. 24 increases the severance tax on pine from 
7 cents per 1,000 feet to 12 cents per 1,000 feet. 


Poll Taxes 


OLL taxes for old age pensions are levied by 

Connecticut Ch. 110, Nebraska S. F. 137, and 
Vermont Ch. 29. The rate will be $3 in Connecticut, 
$2 in Nebraska, and $1.75 in Vermont. The Con- 
necticut act repeals the existing $2 personal tax, and 
the Vermont act repeals the $1.50 flood tax. Michi- 
gan Ch. 159 abolishes the poll tax for old age pen 
sions. The Arizona road and school poll tax laws 
were repealed by Ch. 100, and the Iowa county 
50 cent levy was repealed by Ch. 81. Certain county 
levies were also abolished by Pennsylvania Ch. 232. 
Georgia S. B. 161 repeals the law relating to road 
duty or commutation tax. Iowa Ch. 55 repeals the 
offset allowed against the poll tax for the $2 pension 
head tax. A Delaware act amends the Georgetown 
charter to permit the placing of a poll tax on women. 
The exemption list is increased by Vermont Ch. 20 
to include additional war veterans. Montana 
H. B. 497 permits seizure and sale of property for 
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non-payment, and Maine Ch. 139 requires payment 
before being licensed to operate a vehicle. 


Slot Machine Taxes 


"FX AXES on slot machines ordinarily would not be 

included in a paper like this but two laws this 
year are designed to bring in large revenues. A 
Texas act imposes a $10 fee on machines worked 
with pennies or nickels and $20 on others. In Flor- 
ida, operators will pay the state $150 plus $10 to $500 
per machine; cities and counties may charge oper- 


ators $75. 


Disposition of Proceeds 


HE practice of ear-marking revenues for definite 

functions is a subject of controversy. A table 
(Exhibit A) beginning on page 124, shows the esti- 
mated receipts where it has been possible to obtain 
estimates, and the manner of distribution. 


Property Taxes, Rate, Etc. 


ROPERTY taxes are a subject of much legisla- 
tion, a large part of which is administrative and 
of little general interest. Probably, during the last 
few years, rate limitation and homestead exemption 
as measures for reducing the property owners’ bur- 


den are the most important phases of the entire tax 
field. 


Rate limitation constitutional amendments were 
proposed for submission to referendum by Georgia 
H. R. 12 and Nevada S. J. R. 18.1% The rate limit 
covering all local taxes (state levies being abolished) 
is fixed at 15 mills on tangibles and 5 mills on in- 
tangibles by the Georgia proposal. In Nevada, the 
limit for state and local taxes including bond levies 
is 50 mills. 

The repeal of all state levies on property is an- 
other interesting development and this was effected 
by Rhode Island."* 


Assessment of Property 


RULE of assessment is set out by Minnesota 

Ch. 237 which orders assessors to give weight 
to the assessed value of lands similarly located and 
comparable in character, quality and locality in fixing 
values and attaining uniformity. North Dakota 
S. B. 98 provides that the assessed valuation of a 
municipality shall be 100 per cent of its true value 
as equalized by the state board of equalization. Pro- 
visions for assessing omitted property are set out by 
California Ch. 461 and New Mexico Chs. 46 and 129. 
Review and reassessment are regulated by Indiana 
Chs. 163 and 306. Maryland Ch. 468 postpones any 
general reassessment until 1937. Connecticut 
Ch. 47 requires town clerks to give assessors a list 
of all property transfers during the previous year, 
and New Hampshire Ch. 57 orders registers of deed 


13. Other states having blanket limits on property taxes are Indiana, 
a. New Mexico, Ohio, Oklahoma, Washington, and West 
irginia. 

14 Other states not levying local ad valorem taxes are California, Dela- 
ware, Illinois, New York, North Carolina, Ohio, Oklahoma, Pennsyl- 
vania, South Dakota, Virginia, and Wisconsin. Georgia will be added 
to this list if its proposed constitutional amendment is ratified. 
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and probate to report information to selectmen and 
assessors. 

Property of particular types received special atten- 
tion under several laws. Utilities, automobiles, ves- 
sels, cattle, and grain are specific examples and are 
discussed in the succeeding paragraphs. 

Utilities in California were returned to the local 
assessment rolls by a 1933 constitutional amend- 
ment; Ch. 599 revises the statutory provisions to 
conform with this change. Another California act, 
Ch. 239, provides for assessing the average amount 
of rolling stock in the state and local units on the 
basis of car mileage, track mileage, and other factors. 
Alabama H. B. 324 and Washington Ch. 123 also 
regulate the assessment of utility property, the for- 
mer law bringing pipe lines within the scope of state 
assessment. Utah Ch. 82 provides for assessing 
utilities at their own book value, but makes allow- 
ance for the practice of underassessing property gen- 
erally. Kansas Ch. 300 revises the method of 
assessing motor carriers, the tax commission to value 
rolling stock, rights and privileges, and local officers 
to assess other property. California Ch. 696 author- 
izes the governor to execute a compact with Nevada 
concerning the taxation of property of the State of 

California on the Nevada side of Boulder Dam. 


State taxation of automobiles (instead of county 
and city taxation) is provided by California Ch. 362 
until December 31, 1937. The rate is 13% per cent 
of the actual market value and is to be paid at the 
time of registration. Separate assessment is pro- 
vided for by Colorado Ch. 169 and Nebraska H. R. 90, 
and discontinued by Montana Ch. 30. The Nebraska 
act orders assessment of automobiles according to a 
valuation schedule fixed by the state commission. 
Utah Ch. 81 declares the situs of motor vehicles and 
aircraft to be the owner’s domicile except when usu- 
ally kept in some other taxing unit. 


Ocean-going vessels formerly were taxed in Ore- 
gon one-fiftieth of the regular state rate. Hereafter, 
under Ch. 82, vessels over 50 tons engaged in pas- 
senger or freight traffic will be taxed 10 per cent of 
the consolidated tax levy of the district where 
assessable, and vessels in intercoastal or foreign trade 
will be taxed at 1/5 of 1 per cent of the current 
consolidated levy. Registration of vessels not over 


50 tons with the county assessor is required by 
California Ch. 251. 


Transient live stock, their situs, and apportion- 
ment of assessments, have presented difficult tax 
problems and Arizona Ch. 90, Kansas Ch. 299, and 
Oregon Ch. 71 sought new solutions. 


Grains in Ohio and South Dakota will pay a bushel 
tax in lieu of the tax on personal property. The 
rate under Ohio S. B. 186 is % of 1 mill per bushel 
for wheat and flax and % of 1 mill for other grains. 
a under South Dakota Ch. 196 is one-half that 
in Ohio. 


Intangible Property 


LASSIFICATION for taxation is proposed un- 

der constitutional amendments to be submitted 
to the electorates of Georgia, North Carolina, North 
Dakota, Pennsylvania, and Washington. 
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An exemption is provided to securities and solvent 
credits by California Ch. 734; the law becomes effec- 
tive with the inauguration of the personal income 
tax. North Carolina Ch. 480 denies exemption to 
bonds otherwise exempt if such bonds are purchased 
within 60 days before the tax listing date and sold 
within 60 days after the tax listing date. Exemption 
of certain mortgages for another 10 years is author- 
ized by Massachusetts Ch. 231. 

An additional tax of 1 mill is provided for 2 years 
by Pennsylvania Ch. 182 on the same class of: prop- 
erty now taxed under the county 4-mill personal 
property tax and the corporate loans tax. Indiana 
Ch. 294 is an amendment of the 1933 intangibles 
stamp tax law and includes within its scope postal 
savings certificates (but not postal savings bonds), 
contracts for the sale of real estate, leases with op- 
tion to purchase, and written instruments evidencing 
an exchange of goods or property where the intent is 
the ultimate transfer of the title. 


Trust property is affected by two Maryland acts: 
The first, Ch. 302, exempts certain intangibles of a 
trust created by a resident for a resident and held by 
a nonresident, but subjects the net income from such 
a trust to a 6 per cent excise. By the other, Ch. 414, 
the exemption accorded the corpus of a trust created 
by a nonresident for the benefit of a nonresident and 
held by a domestic trust company is extended to that 
held by a national bank. Collateral supplied by a 
foreign corporation and deposited with a domestic 
trust company or national bank under a deed of trust 
as collateral for obligations of such foreign corpo- 
rations are also made exempt by Ch. 414. 


South Dakota Chs. 197 and 199 clarify the law 
regarding exemption of corporate stock by specifi- 
cally applying it to the stock of corporations other 
than those all, or substantially all, of whose property 
is located within the state. Another South Dakota 
act, Ch. 50, provides for an investigation of moneys 
and credits tax evasion. 


Exemption from Property Taxes 


OMESTEAD exemptions appear to have an 
immediate interest. Legislatures in four states 
during 1935 proposed constitutional amendments for 
submission to the electorate.’* The exemptions pro- 
posed by the legislatures are as follows: New Mex- 
ico S. J. R. 5—$2,500, North Carolina Ch. 444— 
$1,000, Oklahoma H. J. R. 4—$1,500, Utah S. J. R. 2 
—$2,000. Subsequently, an initiated Oklahoma con- 
stitutional amendment permitting the legislature to 
provide unlimited exemption was ratified and the 
legislative proposal was rejected. The exemption 
once fixed under the initiated measure may not be 
reduced for 20 years. An Iowa bill for applying the 
proceeds of the sales and income taxes towards pro- 
viding a $2,500 homestead exemption was vetoed. 
Florida S. B. 123 gives effect to its constitutional ex- 
emption approved last year. 
Household property and other personalty are re- 
ceiving further exemptions. Attention is directed to 
the following laws, all of which grant additional 





15 Four states already have such exemptions, viz., Florida ($5,000), 
Louisiana ($2,000), iMisviosingt ($1,000), and Texas ($3,000). 
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benefits: California Ch. 723, Michigan Ch. 83, 
Minnesota Ch. 385, North Dakota S. B. 143, Utah 
S. J. R. 2, and Washington Ch. 27. Farmers will be 
aided by New Mexico Ch. 61, North Carolina Ch. 480, 
South Carolina Chs. 43, 44, and 234, and Wisconsin 
Ch. 27. 


Blind persons are allowed a $1,000 exemption un- 
der New Hampshire Ch. 71, provided their holdings 
do not exceed $5,000. An exemption to disabled 
veterans is provided by Idaho Ch. 97. Under Massa 
chusetts Ch. 294, the $2,000 exemption to widows, 
persons over 75 years of age ,and minors where the 
father is dead, is limited to property used as a domi 
cile. An exemption to lots purchased for burial pur- 
poses was repealed by Kansas Ch. 130. 

Social organizations continue to secure further 
benefits. Additional war veterans’ posts will be ex- 
empt under New York Ch. 740, South Carolina 
Ch. 160, and Wyoming Ch. 24. Texas H. B. 829 
frees from taxation the Texas Federation of 
Women’s Clubs, and Wisconsin Ch. 38 allows simi- 
lar privileges to turner societies. By California 
Ch. 225, an exemption is granted educational and re- 
ligious works brought into the state for exhibition. 
A faintly opposite trend is indicated by Kansas 
Ch. 298 in repealing the exemption to fraternity 
houses and by Tennessee Ch. 47 in tightening the re- 
strictions against exempt property being used for 
business purposes. By New York Ch. 852, exempt 
non-sectarian educational associations may not deny 


their facilities to any one by reason of race, color, 
or religion. 


Government property will be taxed under a few 
provisions and further exempt under others. New 
Jersey Ch. 250 permits certain municipalities to tax 
state lands within their borders. By Wisconsin 
Ch. 38, county lands leased to families with school 
children are liable for school taxes. Flood control 
lands in Vermont will be taxed locally under Ch. 19 
at their value fixed in the quadrennial appraisal next 
preceding their acquisition by the state. ‘Tennessee 
S. B. 267 provides for surveys to determine the 
amount of land withdrawn from taxation by reason 
of the Tennessee Valley Authority program. Cali- 
fornia Ch. 547 exempts migratory bird reservations. 
North Dakota, by H. B. 347, exempts moneys and 
credits coming to the Rural Rehabilitation Corpora- 
tion by reason of grants or gifts from the United 
States, and by S. B. 125, authorizes county boards 
to remove from the rolls inundated lands on which 
easements have been granted by the owners to the 
United States. Michigan Ch. 14 exempts mortgages 
issued under the National Housing Act. 

Business exemptions are also to be noted. Ala- 
bama H. B. 4 permits the tax commission to exempt 
new paper and pulp wood factories (but not the land) 
from state taxes for 10 years. An exemption is 
granted by Delaware H. B. 19 and H. B. 61 to cer- 
tain industrial sites. Likewise, South Dakota 
H. B. 71 exempts the Yankton bridge, and Maryland 
Ch. 225 continues the exemption to aircraft and 
large vessels. Other Maryland laws, Ch. 107 and 
Ch. 146, exempt certain street railway lines. Maine 
Ch. 76 exempts radium used in the medical practice. 
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Collection of Property Taxes 


yO PHASE of the entire field of taxation has 
been productive of more legislation than the 
subject of property tax collection. It has been 
deemed impracticable to relate any of the laws other 
than those having a definite importance of their own 
or which, together with similar laws of other states, 
are of collective interest. 

Instalment payments, ten in number, will be per- 
mitted for current taxes under Ohio S. B. 221. Prob- 
ably never before has a state come so close to 
permitting monthly tax payments. Connecticut, by 
Ch. 213, authorizes payment in four instalments; 
this is the usual maximum. Partial payments will be 
accepted under Illinois H. B. 211 and Oregon Ch. 336. 

Payment as a condition precedent to exercising a 
privilege is of interest. California Ch. 251 requires 
tax clearance as a preliminary to registration of small 
vessels. Laws in five states apply the principle to 
taxes on motor vehicles. Operation will be for- 
bidden under California Ch. 362, Colorado H. B. 53), 
Connecticut Ch. 241, Maryland (several local acts), 
and Utah Ch. 46, unless property taxes on the ve- 
hicles are paid. Of similar import are North Dakota 
H. B. 154 and Vermont Ch. 33 which provide for 
deducting part of a public employee’s salary if his 
taxes are delinquent. Pennsylvania Ch. 35 deletes 
provisions allowing imprisonment for nonpayment. 

The time for paying certain 1934 or 1935 taxes is, 
or may be, extended under the laws of ten states, viz.. 
Florida S. B. 1, Iowa Ch. 79, Louisiana 2nd Ex. 
Ch. 34, Michigan Ch. 57, New Hampshire H. B. 147, 
New York Ch. 256, South Carolina H. B. 295, 
Tennessee S. J. R. 20, Ch. 50, Washington Chs. 30, 
79, and 166, and Wisconsin Chs. 7 and 209. 

Penalties or interest on taxes delinquent on a spe 
cified date are waived or reduced under the laws 
of twenty states, viz., Arkansas Ch. 18, California 
Ch. 313, Colorado H. B. 200, Idaho Ch. 2, Kansas 
Ch. 56, Maryland Ch. 387, Michigan Ch. 57, Montana 
Ch. 88, New Jersey Chs. 42 and 119, New Mexico 
Ch. 133, New York Ch. 583, North Dakota H. B. 48, 
H. B. 265, Oklahoma S. B. 11, Oregon Ch. —, Penn- 
sylvania Chs. 52, 75, and 180, Tennessee Chs. 38 and 
48, Utah Ch. 85, Washington Ch. 166, West Virginia 
Chs. 54 and 55, and Wisconsin Ch. 128. Adyjust- 
ments and compromises may be effected under Flor- 
ida H. B. 163, H. B. 747, and New York Ch. 799. 

Interest on future delinquencies is reduced by 
Idaho S. B. 41, Massachusetts Chs. 158 and 414, 
North Dakota S. B. 82, Pennsylvania Chs. 241, 242, 
and 243, and Wisconsin Ch. 24. The entire tax will 
become delinquent on failure to pay any installment 
under Connecticut Chs. 305 and 316, and Michigan 
Ch. 73. The opposite will be true under Nebraska 
S. F. 6. 

Tax sales are postponed by seven states, viz.. 
California Ch. 313, Indiana Ch. 4, Maryland Ch. 177, 
North Carolina Ch. 234, Pennsylvania Ch. 5, P. L. 
Res. 2, Tennessee Chs. 38 and 48, and Washington 
Ch. 166. 

The time for redeeming from past sales, generally 
with reduced interest or penalties, is extended by 
twelve states, viz., Arkansas Chs. 6 and 18, California 
(Continued on page 124) 
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FEDERAL INCOME TAX: CAPITAL 
GAINS AND LOSSES 


Homer Hendricks, of the District of Colum- 
bia Bar 


49 Harvard Law Review, December, 1935, 
Pp. 262-287 


The Revenue Act of 1934 prescribes an 
entirely new treatment for federal income 
tax purposes, of gains and losses realized 
from the sale or exchange of capital assets. 
The principal features of the new system 
are: 

(1) The deductibility of capital losses is 
severely limited. This feature affects all 
classes of taxpayers, corporations as well 
as individuals. 

(2) The amount of the gain or loss to be 
“taken into account” is, by the application 
of prescribed percentages, dependent upon 
the length of time the asset has been held. 
This feature does not affect corporations. 


(3) The final net income, in the compu- 
tation of which capital gains and losses 
(the latter to a limited extent) are taken 
into account, is taxed at the prevailing nor- 
mal and surtax rates. This feature, allied 
with the second, does not affect corpo- 
rations. 

In the 1934 Act, losses from sales or 
exchanges of capital assets are allowable 
only to the extent of $2,000 plus the gains 
trom such sales or exchanges. The provi- 
sion to this effect is most severe, for it 
applies to all classes of capital assets, real 
estate as well as stocks and bonds, and to 
all taxpayers, corporations as well as indi- 
viduals and trusts; the length of the period 
of ownership is not material in determining 
whether it shall be applied. 

The limitation, like the percentage meth- 
od, applies only to losses from “sales or 
exchanges.” Consequently, a loss on ac- 
count of worthlessness, as when a debt 
Xecomes bad or stock becomes worthless, 
or where property is abandoned as without 
value, is deductible in full against the ordi 
nary income. 

The result of the “percentage method” 
is to lower progressively the effective rate 
of the tax on the gain as the period of 
ownership is extended from more than one 
to more than ten years. This method of 
taxing capital income was first proposed by 
the staff of the Joint Committee on In- 


ee LUE EE 


-- 


ternal Revenue Taxation in a report sub- 
mitted to the Chairman of the Committee 
on November 26, 1928. 


Since provisions of the Act require that 
property received in certain transactions 
in which gain or loss is not wholly recog- 
nized shall take the basis of the property 
previously owned, and in some cases the 
basis of a predecessor owner, a “tacking” 
of the periods of ownership is provided for 
in specified circumstances. There is thus 
added to the period during which the 
newly acquired property has been owned 
the period of ownership of the property 
given in exchange therefor without com- 
plete recognition of gain or loss at the 
time of such exchange. In other cases, the 
period during which a predecessor has 
owned property is added to the peroid the 
successor owner has owned it. The com- 
bined periods in either case are used to 
determine the percentage rate to be applied 
on the final sale or exchange. This “tack- 
ing’ provision, of course, does not apply to 
corporations because they are not included 
in the application of the percentage method. 

If an individual or other taxpayer not a 
corporation realizes a loss on the liquida- 
tion of stock in a corporation, the percent- 
age method applies in determining the 
amount of the loss to be taken into ac- 
count. If a gain is shown, however, the 
Act provides that “despite the provisions 
of section 117(a), 100 per centum of the 
gain so recognized shall be taken into ac- 
count in computing net income.” In other 
words, if a loss is shown, the amount of 
the loss to be taken into account is 100, 
80, 60, 40, or even 30 per cent, depending 
on how long the taxpayer has held the 
stock. But if on the identical kind of 
transaction a gain is shown, the entire 
amount of the gain is taken into account 
without regard to the length of time the 
shares have been retained. 


As to sales of property acquired by gift 
after December 31, 1920, Section 113(a) (2) 
provides: 


“Tf the property was acquired by gift after De- 
cember 31, 1920, the basis shall be the same as it 
would be in the hands of the donor or the last 
preceding owner by whom it was not acquired by 
gift, except that for the purpose of determining loss 
the basis shall be the basis so determined or the fair 
market value of the property at the time of the gift, 
whichever is lower.” 
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AL PERIODICALS 


The new treatment in cases of loss was 
occasioned by the tax avoidance device of 
recent years by which a donor would give 
property to another taxpayer, usually a 
member of his family, who would sell it 
and establish a loss to be taken on the 
donee’s return. The donor in these excep- 
tional cases had during the year no sub- 
stantial amount of net income so that a 
loss would not have reduced his taxes; the 
donee, however, was a person who had a 
large amount of income against which it 
was desired to offset the loss sustained on 
the sale of the donated property. The 
practice, while not widely indulged in, 
amounted to the giving of a “tax loss” from 
one person to another. What might at 
first glance appear to be an unfair rigging 
of the statute is not onerous in a practical 
sense, for in most cases where gifts are 
made of property which has appreciated in 
value, one will find that the donee is in 
lower surtax brackets than the donor. 


As to sales of property acquired before 
March 1, 1913, Section 113(a)(14) provides 
that “if the basis otherwise determined 
under this subsection is less than 
the fair market value of the property as 
of March 1, 1913, then the basis for deter- 
mining gain shall be such fair market value 
- ..’ The Ways and Means Com- 
mittee reported: 

“Under | existing law, the basis for deter- 
mining gain or loss in the case of property acquired 
prior to March 1, 1913, is its cost or fair market 
value as of that date, whichever is greater. This 
rule when applied to losses in some instances grants 
the taxpayer a loss when no loss has —— been 
sustained. For instance, suppose a taxpayer bought 
property for $20,000 prior to March 1, 1913, which 
was worth $75,000 on that date. If he sells such 
property in 1933 for $60,000, he is allowed a loss 
of $15,000, although he has in fact sold it for more 
than he paid for it. Your committee is of the opinion 
that no loss should be allowed in any case where 
the selling price exceeds the taxpayer’s investment 
in the property.” 

For the purpose of comparing the cost 
with the value as of March 1, 1913, the 
cost price is to be adjusted for depreciation 
and other capital charges, and for capital 
expenditures, to that date rather than to 
the subsequent time when the property is 
sold. This treatment of losses is sound, 
for the taxpayer should not have the right 
to deduct a loss when he has not sustained 
in fact. 





In general, the following seems clear: 
| (1) in order for a taxpayer to obtain any 
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losses, 
in which gains are realized; (2) a taxpayer 
whose losses occur in respect of property 
which is sold in the earlier years of own- 
ership and whose gains are realized in 
respect of property which is sold in the 


later years of ownership enjoys an advan- | 


tage over the taxpayer whose situation is 
the opposite. The important thing is that 
the imposition of the tax has no factual 
connection with the increase or decrease 


in the taxpayer’s capital net worth over a | 


period of time, and that consequently it is 
no fair measure of capacity to pay. 


The first question to arise in a considera- 
tion of any proposed revision of the provi- 
sions relating to capital gains and losses is 
whether the federal income tax law should 
continue to take account of them. It is 
believed that it should, since capital gains 
and losses fairly enter into the calculation 
of a taxpayer’s capacity to pay. The tax 
yield, moreover, over the course of the 
years, has been satisfactory. 

The principal injustice in the existing 
treatment is due to the severe limitations 
on the deductibility of capital losses. <A 
return to the former system of allowing 
the deduction of such losses without lim- 
itation, however, is not likely to occur. 
While theoretical arguments may be ad- 
vanced to justify it, the effect on the reve- 
nues of so-called “tax sales” is disastrous 
in years of depression. 


From a purely theoretical standpoint, a 
system which valued a taxpayer’s capital 
assets at the end of each taxable year, 
taxing the net amount of increase and 
granting an allowance for the net amount 
of decrease in values, would be the sound- 
est system. It would not be administra- 
tively feasible, however, even if constitutional, 
for the reason that it would be physically 
impossible to value in each year the capital 
net worth of all taxpayers. Nevertheless, 
the actual method of taxing capital income 
should approach, as nearly as practicable, 
the results that would be obtained under 
an annual valuation system. 

In theory, as well as in fact, capital gains 
and losses are different from ordinary in- 
come and losses, and should be treated 
differently in the income tax system. The 
taxation of ordinary income might well be 
segregated from that of capital income. 
This could be easily accomplished by setting 
up two distinct systems of income taxa- 
tion. The rates could, and should, be 
different; but the two classes of income 
could be reported in the same income tax 
return, which, for example, might consist 
of two schedules, one for the return of 
ordinary income, and the other for the 
return of capital income. 

There should be a measure of progres- 
sion in the rates in any system taxing 
capital income. This would be in recogni- 
tion of the principal of levying the tax in 
accordance with capacity to pay. 

Stability of rates, as well as of the basic 
administrative provisions of the law is also 
important. Without such stability, a tax- 
payer who makes a sale with consequent 
“realization” 
are high, or in which the basic administra- 
tive provisions are less liberal than in other 
years, is not taxed in accordance with his 
capacity to pay as compared with a tax- 
payer of similar capacity who makes a sale | 


substantial tax reduction on account of |in some other year in which the rates are 
they must occur in the same year | 








|of losses before any 


| virtue of its 
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lower or in which the basic administrative 
provisions of law are more liberal. 

Indispensable to any 
taxing capital income would be a provision 
permitting the carrying over of capital net 
losses from one year to another for a 
period of at least five years, thus giving 
reasonable opportunity for the recoupment 
taxation of subse- 
quent capital gains. Unless such an op- 
portunity is afforded, there can be no sound 
basis for levying a tax on these gains. 

In order that small and medium sized 
taxpayers may not be taxed when they 
have no capacity to pay, capital net losses 
to a certain point should be deductible ir 
computing ordinary net income. The $2,0C0 
limitation provided by the existing law 
seems too severe for fairness; in any revi- 
sion, the amount should be ‘increased to 
at least $5,000, and possibly to $10,000. 


While in any attempt at scientific revi- | 


sion consideration should be given to the 
possible use of the percentage method of 
determining the amount of the gain or 


loss to be taken into account, it seems 
probable that the method should be 
abandoned if soundness in the _ taxing 


system is to be achieved. 

In summary, the following are the tenta- 
tive conclusions of the writer on the major 
points herein discussed: 

(1) The federal income tax law should 
continue to take account of capital gains 
and losses. 

(2) The existing limitations on deduct- 
ibility of capital losses are indefensible, 
however, and should not be continued. 

(3) Any sound system of taxing capital 
income should give recognition to the fact 
that the accumulation of the capital of a 
taxpayer is a matter of long-term dura- 
tion, and should permit the carrying over 
of capital net losses for a period of at least 
five years and the use of such losses as an 
offset or deduction against capital gains 
subsequently realized during the period. 

(4) In recognition of the fact that capital 
income and ordinary income are different 
in character, and of the fact that if capital 
losses are allowed as full deductions against 
ordinary income the effect on the revenues 
is disastrous in years of depression and 
the burden of taxation shifted from those 
most able to pay to those less able to pay, 
the taxation of capital income might well 


be segregated from that of ordinary in- 
come. 


SOME ASPECTS OF THE TAXATION 
OF FEDERAL AND STATE 
INSTRUMENTALITIES 


Benjamin Harrow, Professor of Law, 
John’s University School of Law 


10 St. John’s Law Review, December, 
1935, p. 45-51 


Once again the problem of taxing state 
and federal instrumentalities is being dis- 
cussed pro and con. It would seem that 
a restatement of the problem is in order, 
approached from a legal point of view, on 


SE. 


: > 2 | the basis of principles of taxation and con- 
in a year in which the rates | 


stitutional law as these stand today. 
Taxation has been defined as “the en- 
forced proportional contributions from per- 
sons and property, levied by the state by 
sovereignty for the support of 
government and for all public needs.” The 
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definition speaks of a proportional co, 
tribution from persons and property. Thi, 


The ideal principle of equality in taxatio; 
would permit of no exemptions, since | 
do so adds a greater burden of tax ¢ 
those persons and on that property ng 
specially favored. In some cases, the ey. 
emption features in the federal income ta 
law have aroused a hostility to the tax o 
the part of taxpayers that makes it nece:. 
sary to re-examine the basis of these «. 
emptions. Specifically the exemption ¢j 
federal and state instrumentalities from jp. 
come taxation has resulted in a serio, 
distortion of the principle of equality 
the distribution of the tax burden. 

The early case of McCulloch v. Marylay 
4 U.S. 415, and subsequent cases are amp}: 
authority for the proposition that feder 
instrumentalities are immune from taxatio: 
by the several states, on the theory 
sovereignty, but they cannot be used t 
bolster up the converse proposition thet 
state instrumentalities are immune fro 
taxation by the federal government. 


The latter proposition finds authority ir 
the case of Collector v. Day, 78 U. S. 113 
and this case may be considered as a con: 
plete reversal of the earlier cases. Collector 
v. Day, held that the salary of a state judge 
was not subject to a federal law taxing 
all incomes, since an instrumentality of the 
state is on an equality with an instrumer- 
tality of the federal government. Wit 
this case must be mentioned Pollock : 
Farmer’s Loan & Trust Co., 157 U. S. 4% 
15 Sup. Ct. 673, which first decided tha 
a tax on income derived from municipa 
bonds is a tax on a state instrumentality 
and so unconstitutional. 

Wealth, in the form of so-called ta 
exempt securities, continues to be exemp! 
from tax, until today there has been buil 
up an accummulation of over thirty-oné 
billions of dollars of tax exempt securities 
Peculiarly, those who can best bear the 
burden of taxation are the very ones wi 
can avoid all payment of income taxes b) 
investing in such tax exempt securities. In 
this way the burden is shifted to less for 
tunate taxpayers, with the accompanying 
inequality and injustice that must follow 
the creation of specially favored groups. 

The present fiscal needs of the govert 
ment, of necessity on the alert to tax a 
things not yet taxed, make imperative é 
re-examination of major exemptions wil 
a view to their elimination. It now be 
comes a question of undoing the harm dont 
by the Supreme Court in straying from tht 
straight and narrow path laid down }b 
Marshall, and of the best and most expet 
tious method of doing so. 

So far as federal instrumentalities at 
concerned, Congress could reach these fo 
taxation, by eliminating the specific pr 
vision contained in the current revenue a 
exempting such instrumentalities from 1" 
come taxation. 

It may be more difficult to reach stat 
instrumentalities, although the way is ope! 
for a simpler method, and perhaps, unde! 
increased fiscal pressure, this road may 
taken. The Court could overrule its dec 
in Collector v. Day and reaffirm the 
supremacy of the federal sovereignty * 
Marshall correctly developed it. Thi 
however, should not be necessary. h 
Sixteenth Amendment states quite simp}! 
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that “Congress shall have power to lay| 
and collect taxes on incomes, from what- | 
ever source derived.” As terms are used | 
in common speech, this Amendment is 
quite inclusive and in the opinion of the 
writer covers income from state instru- 
mentalities. To the reader it may seem 
like a confession of naiveté to expect the 
Supreme Court to overrule one decision 
and to reinterpret a change in the funda- 
mental law of the land. If so, then there 
is only one way out, and that is the onerous 
and expensive as well as the dilatory 
method of a constitutional amendment. 

So far as the federal government is con- 
cerned, all methods should be attempted in 
a serious effort to restate the fundamental 
law of the land, that the federal sovereignty 
is supreme and that the Sixteenth Amend- 
ment means exactly what it says. The con- 
clusion is then inescapable that the federal 
government may tax instrumentalities of 
the state. 


CLASSIFICATION FOR TAXATION 


21 Iowa Law Review, November, 1935, 
p. 93-108 


That a law having apparent equality of 
operation may give inequality of protection 
is the thesis of a divided bench in the 
epochal decision of the Supreme Court of 
the United States in Stewart Dry Goods 
Co. v. Lewis, 55 Sup. Ct. 525 (1935). That 
pronouncement, holding violative of the 
equal protection guaranty of the Fourteenth 
Amendment the taxation of all retailers 
at a rate graduated according to gross 
sales, threw an unexpected obstacle in the 
path of rapidly spreading legislation de- 
signed to impose a heavier tax burden 
upon chain stores than upon independent 
dealers or co-operative independents. 


Until the present Term chain store tax- 

ation had enjoyed at the hands of the 
Federal Supreme Court a treatment far 
more lenient than had been prophesied. 
Critical authority was convinced of the 
invalidity of the Indiana statute of 1929 
which first imposed a “license fee” upon 
retail stores graduated according to the 
number of units operated within the state. 
To the dismay of the prophets, the United 
States Supreme Court held in Board of Tax 
Commissioners v. Jackson, 282 U. S. 527, 
that the differences between chain store 
and independent retailers were so manifest 
as to justify their separate classification 
lor tax purposes. 


So definite was the belief, however, as 
to the invalidity of taxes graduated accord- 
Ing to the number of stores under single 
management, that Kentucky had adopted 
in lieu of the Indiana type of measure one 
Imposing a graduated percentage tax upon 
the gross receipts of all retailers. Such an 
act, critical authority was sure, was con- 
‘titutional because avoiding the patent 
singling out of chains. But the Supreme 
Court, taking the question on appeal in 
the Stewart case, found the legislation ar- 
‘trary and unreasonable. The decision, 
severely criticized, has already precipitated 
a flood of judicial decision unfriendly to 
the gross receipts type of tax and bids fair 
‘0 threaten much of state chain legislation. 

A solution of this paradox and an ap- 
Preciation of its implications requires a 
critical examination of the constitutional 
concept of “equal protection of the laws.” | 








|one and not of the other. 


DIGESTS OF ARTICLES ON TAXATION 


A tendency, especially strong in the field | 
of taxation, to delimit the scope of the| 
group affected by specific legislation, has 
focused attention upon the permissible 
limits of classification and has tended to 
make this problem coterminous with the 
concept of equal protection. To a very 
considerable extent the Court will permit 
as between two related groups a complete 
differentiation permitting the taxation of 
The premise 
is that the two groups, though closely re- 
lated, are sufficiently deviational in their 
characteristics to be unlike; they need not, 
therefore, be treated alike. However, the 
power of complete classification is not 
without judicial limits. It seems a support- 
able thesis to conclude that in the mind 
of the Court a statute may be constitu- 
tional though it singles out chain stores 
for taxation without taxing independents. 


The question of constitutional power to 
include additional types of business within 
the scope of chain store legislation in- 
volves whether that legislation posits com- 
plete or partial classification. The decision 
in Fox v. Standard Oil Co., 55 Sup. Ct. 333, 
answering in the affirmative the mooted 
question as to the power of a state to tax 
gasoline stations under such a statute, in- 
dicates the test applicable for inclusion. 
That test is whether or not, within a cer- 
tain type of business endeavor, there exist 
as between the independent and the chain, 
differences of substance in the form of 
organization and the method of conducting 
the business. From the fact that in the 
Jackson case the Court in large part rea- 
soned in terms of generic differences between 
chain business and that of the individual 
entrepreneur, and from the further fact 
that, contrary to the belief of many com- 
mentators, the Court was willing in the 
Fox case to sustain inclusion of filling 
stations on not too fastidious grounds, it 
would appear that the states should ex- 
perience little difficulty in this direction 
wherever there can be shown to be present 
within a business field any crystallization 
of the chain phenomenon. 


Despite a marked tendency in tax legis- 
lation toward intensified classification— 
toward centrifugality in the choice of tax- 
able groups, taxes inclusive of broad groups, 
the so-called general taxes, still remain 
significant. While not involving the ex- 
treme degree of integration present in in- 
heritance, income and general property 
taxation, the type of statute involved in 
the Stewart case bears the distinguishing 
characteristics of this counter-tendency; 
the legislation seeks to bring together as 
one taxable class all dealers at retail, de- 
spite judicial finding that this broad class 
consists of classifiable, and, therefore, a 
fortiori unlike, groups. The constitutional 
problem is thus the inverse of that raised 
with legislative attempts at intensive 
classification. 

Supreme Court pronouncements are not 
lacking for the proposition that tax legis- 
lation which integrates classifiable groups 
into one broad taxable class is invalid. If 
legislative election to integrate diverse tax 
groups into one competent whole is to be 
judicially tolerated at all, it is clear that 





the court is going to insist upon scrupulous | 


care in the treatment accorded those forced 
within the inclusive class. Having elected 
to treat unlikes alike, the legislature incurs 
a positive burden to see that a maximum 
of equality of protection is accorded. 
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THE MODEL REAL PROPERTY 
TAX COLLECTION 
LAW 


Roger J. Traynor, School of Jurisprudence, 
Umiversity of California 


24 California Law Review, November, 1935, 
p. 98-107 


The Model Real Property Tax Collec- 
tion Law, sponsored by the National Mu- 
nicipal League, is concerned with ensuring 
effective collection. The authors seek to 
prevent the translation of the temporary 
financial straits of the taxpayer into the 
permanent financial straits of the munici- 
pality by a flexible collection system of 
four installments within a unified tax cal- 
endar, without discounts and with gradu- 
ated penalties for delinquency. The law 
would thus seek to prevent involuntary 
delinquency by allowing a rigid tax obli- 
gation to be liquidated through deferred 
payments. Having facilitated such liquida- 
tion, it then provides for expeditious enforce- 
ment of a lien in the event of delinquency, 
the finality here being justified by the 
leniency in the first stage of collection. 
The tax collector may, however, adjust the 
method of enforcement to the varying 
situations that may arise. If the tax has 
been delinquent for more than six months, 
he may act as receiver ex officio of the 
rents and income of the property, provided 
it be neither residence nor farm property, 
and apply them to the payment of delin- 
quent taxes. If the tax is still delinquent 
on the October first following the end 
of the fiscal year in which the lien attached, 
the collector is under mandatory duty to 
enforce the lien through sale of the prop- 
erty, though any failure to do so does not 
affect the lien. These provisions, together 
with the imposition of personal liability 
and the appointment of a bonded collector, 
should go far to make collections effective. 
However, the Model Law might well sup- 
plement its provisions for installment pay- 
ments with some plan of extending credit 
facilities to the taxpayer, enabling him to 
maintain his property values at a market- 
able level, rather than allowing such values 
to be borne down by cumulative tax 
delinquency. 


The receiver is given the power of an 
assignee of the rents and income of the 
property, and is authorized to pay expenses 
necessary to keep the property tenantable. 
Since he need post no other than his official 
bond as collector, it would seem advisable 
to require, as a protection to the property 
owner, a court approval of such expenses. 
The narrow scope of his powers probably 
precludes the receiver from actually man- 
aging the property. It might be well to 
authorize him to make and renew leases 
and to undertake other contracts in the 
management of the property, subject of 
course to court approval. Some provision 
should also be made allowing the property 
owner to petition for termination of the 
receivership in the event of mismanagement. 


Collections under the Model Law might 
be greatly facilitated by the consolidation 
of assessment and collection procedure 
within coordinated taxing districts. The 
Law limits itself to a provision that the 
assessed values of the largest taxing unit 
shall be uniform for all districts entirely 





within its limits. The appointment, tenure, 
powers and duties of the assessor, the 
method of appointing the collector, the 









THE TAX MAGAZINE 


description of assessed property, and the ex- 
tent of state supervision over local tax au- 


needed international cooperation for its| porations which have been directly assesse; 
thorities are properly left by the Law to 
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to the dividend tax since May 1, 1930, may 


, in Geneva, at a conference of | free themselves of the assessment by virtue 





out against 





experts representing twenty-eight govern- 
, draft bilateral conventions for the 
prevention of double taxation were formu- 
Concurrently 
Geneva, a series of agreements were adopted 
by pairs of European states which reflected 


background. 


The Model Law would not operate retro- | 
actively to liquidate the abnormal amount 
of existing delinquency. 
ever, be supplemented by a related pro- 
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of Article X, provided they elect to com 
under Article VI of the convention whic! 
provides that an American corporation wil] 
not be subject to direct assessment “ty 
reason of any participation in the manage. 


| ment, or in the capital of, or any other 
: : The | relations with, a French corporation,” 
Franco-American Convention on Double! 


I é the influence of the Geneva meetings. 
gram, adapted to the local situation, for 


liquidation of tax arrears, involving perhaps 
receiverships for income-producing prop- 

















Taxation is the first bilateral treaty of its 
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: S l corporation make a declaration to th 
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erty, and the active execution of tax sales. 
The tax collector could in many cases dis- 
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Bureau of Registration within six month: 


| L t | after January 1, 1936, that they wish t 
| not cover the whole field of double income J y . 


tinguish between voluntary and involuntary | 
and adjust his method of en- 
forcing the lien accordingly. 








taxation but deals primarily with the basic 


delinquency, | principles for taxing the income of Ameri- 
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case the tax on income from securitie 


) ne i | continues to be levied, in conformity wit! 
| can corporations operating in France through | 


gram, reenforced by organized tax payment | 
campaigns, would hasten the realization of 
frozen assets, and encourage municipalities 

i greater security 
provisions of the Model Law for installment 








branches or subsidiaries, and covers only 
a few other classes of income. 
less it embodies the language and a number 
basic principles 











Neverthe- 











to undertake 

















adopted at the 














| French legislation, on the dividends, in 
terest and other products distributed ly 
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BUSINESS INCOME 
Mitchell B. Carroll, 


as a bilateral or multilateral convention 
for establishing a regime of equitable tax- 
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under Article V, the branch is to be treated 
as an independent entity for tax purposes 


ation for business enterprises operating in Other provisions in the treaty of funda- 
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mental interest are: 


The above mentioned draft conventions Article I provides that an enterprise of 
and treaties have all recognized that a state) One contracting state shall not be subject 
can levy an income tax on a foreign enter-| to taxation by the other contracting state 
prise only in respect of income derived| in respect of its industrial and commercial 

i. e., in the case of a| Profits except in respect of profits allocable 





29 American Journal of International Law, 
October, 1935, p. 586-597 


International double taxation had existed 
for some time before the World War as 
of countries i 
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the latter is to be treated as an independent | State. It also provides that if an enter- 
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| legal entity and the parent bears tax only | 
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prise of one contracting state purchases 


interest, or royalties in| merchandise in the second for the purpose 


but it did not become a serious 
problem until the budgetary exigencies of 
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company deriving such income from a local | contracting state, no profit shall be ascribed 
company. The business profit actually de-| t© such act for tax purposes. This division 
rived by the subsidiary belongs to it, how-| Was intended to end the French practice 


the World War had caused such 
crease in rates that the payment of taxes 
to the foreign country, 


home country, resulted in taking practically 
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Franco-American Convention on| ¢Stablishments in France of American 
° . ri ° f > a ses 
Double Taxation is significant because it | enterprises. 


deals with a case where a tax administra-| Article III provides for reciprocal ex- 


all of the income from carrying on business 
Likewise, serious double tax- 
ation existed in the field of property and 
inheritance taxes 
of countries taxing property having a local 
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tion had extended its arm in order to reach 
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emption of income derived from the oper- 
ation of aircraft registered in one state and 


wholly without French jurisdiction because | engaged in transportation between the two 
| such income was deemed to have been de- | States. The principle of reciprocal exemp- 
rived by the foreign company through the| tion is likewise applied under Article IX 


situs as well as property having a foreign | 
situs but belonging to persons domiciled 
within their territory. 

As selling in foreign markets was essen- 
tial to the restoration of prosperity in the 
Congress provided in the 


























| mere fact of having a controlling interest 
in a French company. 
ent corporation was thereby subject not 
only to the double taxation resulting from 
having dividends received from the French 
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United States, 
1918 Revenue Act (Secs. 
American citizens and corporations (and | 


























to patent and copyright royalties, private 
pensions and life annuities. Compensation 
paid by one state to its own citizens for 
personal services rendered in the other con- 
tracting state is exempted in the latter 


subsidiary subject to tax first in France! State, the former state thereby having the 


also resident aliens on condition of reci- | 
procity) could take against their American 


a certain credit 
for taxes paid abroad on foreign income. 








by withholding at source and then being 
included in its own taxable profit, but also 
to the triple taxation resulting from France 
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exclusive right to tax the salaries of its 
own public servants (Article VII). War 
pensions are subject to a similar provision 


taxing also a proportion of its dividends| (Article VIII). 


In the Revenue 





Act of 1921, 











Section 213(b) 
» it oe an offer to exempt the 
i “derived from the operation of a 
ship or "sais documented under the laws 
of a foreign 
lle i to citizens of the 
United States and to corporations organ- | 
ized in the United States.” 

Various foreign countries were in the 
same period adopting fairly similar meas- 
ures to alleviate the burden of home taxes 
on citizens or companies with investments 
However, it was soon 
was a problem 


distributed in America. 
the same income was subject to the United | 
States tax once and to the French tax 
i The provision in the United States 
Revenue Act to prevent normal double | 
taxation permitted the American corpora- 
tion to credit, within limitations, the French 
tax withheld at source on French dividends 
against the American tax on total net 
i Relief from the second French 
tax could be obtained only through obtain- 
ing its renunciation in France. 

The Franco-American treaty becomes ef- | 
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or business abroad. 














fective on January 1, 1936. American cor- | 





In the draft conventions formulated at 
| Geneva in 1928, and in most of the bilateral 
| treaties, the provision that in the case of an 
| industrial, or commercial enterprise, each 
country should tax the income attributable 
to a local permanent establishment, was 
followed by the clause that the competent 
administrations should agree on rules for 
apportioning the income between the in- 
terested jurisdictions. Double taxation 
could still arise, however, because different 
countries have different concepts of source 
| and different methods of allocating or 
apportioning income to local sources. 
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The cases of double taxation of this kind 
arising from overlapping claims are so 
many that the Fiscal Committee of the 
League of Nations instituted a world- 
wide survey of principles and methods of 
allocating taxable income now followed in 
the leading countries, with a view to select- 
ing, if possible, certain principles and 
methods that could be accepted for general 
application. 

In June, 1933, the Fiscal Committee 
drafted at Geneva a convention (League 
of Nations Document C. 399, M. 204, 1933, 
F/Fiscal 76) which is based on the recom- 
mendations in the survey and embodies 
fundamental principles governing the allo- 
cation of income for tax purposes in the 
case of an enterprise carrying on industrial 
and commercial operations in two or more 
countries. This draft convention was sent 
to the various governments, including that 
of the United States, for their comments 
and consideration as to whether they would 






















national agreements. The replies were con- 
sidered at the last meeting of the Fiscal 
Committee in June, 1935, and some slight 
amendments were made in the original 
draft. 



























be willing to use it as a basis for inter-| 





COURT DECISIONS 


The fundamental principle embodied in 
Article 1 is that the contracting state shall | 
tax only income directly allocable to a, 
permanent establishment within its terri- | 
tory. The word “directly” is intended to! 
preclude a country in which is located a} 
subsidiary of a foreign company from 
reaching out and assessing income imputed 
to a parent or grandparent corporation in 
another state. 

Article 2 defines “business income” by 
excluding from the income of an establish- 
ment of an enterprise dividends, interest, 
and certain other items which can be at- 
tributed to a definite source for tax pur- 
poses and do not generally enter into the 
concept of the “operating income” of an 
industrial, commercial or banking enterprise. 

The convention embodies in Article 3 
the concept of treating the local establish- 
ment of a foreign enterprise as an inde- 
pendent enterprise, and taxing it wherever 
possible, on the basis of its separate ac- 
counts. This article likewise provides that, 
when necessary, the fiscal authorities of 
the contracting states shall “rectify the 
accounts produced, notably to correct errors 
or omissions, or to reestablish the prices or 
remunerations entered in the books at the 


|value which would prevail between inde- 
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pendent persons dealing at arm’s length.” 





CASE COMMENTS 


Retrospective Operation of Statute—The 
decedent and his wife acquired realty as 
joint tenants in 1910, he paying the entire 
consideration. The decedent died in 1921 
and a federal estate tax was levied against 
the full value of the joint estate under 
section 402(d) of the 1918 Revenue Act, 
which provided for inclusion in the gross 
estate of the decedent of all property in 
which he was a joint tenant except such 
part proportionate to the amount of the 
consideration paid by the survivor. The 
Act contained no retroactive clause. On 
petition by the executor for a refund on 
the ground that only one-half of the joint 
estate was subject to the tax, held, one 
judge dissenting, petition dismissed. The 
statute applies to joint estates created be- 
fore its passage to the extent of both 
decedent’s and survivor’s interests. Cahn 
v. United States, 10 F. Supp. 577 (Ct. Cl. 
1935). Criticized in 13 N. Y. U. L. Quar. 
Rev., Nov., 1935, p. 136. 











Court Decisions 
Supreme Court 


Agricultural Adjustment Act.—The Agricultural Adjust- 
ment Act is unconstitutional. “We conclude that the Act 
is one regulating agricultural production; that the tax is 
a mere incident of such regulation * * *. We are 
not now required to ascertain the scope of the phrase 
‘general welfare of the United States’ or to determine 
whether an appropriation in aid of agriculture falls within 
it. * * * The Act invades the reserved rights of the 
States. It is a statutory plan to regulate and control 
agricultural production, a matter beyond the powers dele- 
gated to the Federal Government. The tax, the appro- 
priation of the funds raised, and the direction for their 
disbursement, are but parts of the plan. They are but 
means to an unconstitutional end.” Powers not granted 
to Congress under the Constitution are prohibited. “None 
to regulate agricultural production is given, and _ there- 
fore legislation by Congress for that purpose is forbidden. 
* * * Resort to the taxing power to effectuate an end 
which is not legitimate, not within the scope of the Con- 
stitution, is obviously inadmissible. * * * if the plan 
were one for purely voluntary co-operation it would stand 
no better as far as Federal power is concerned. * * * 
If the Act before us is a proper exercise of the Federal 
taxing power, evidently the regulation of all industry 
throughout the United States may be accomplished by 
similar exercises of the same power. It would be pos- 
sible to exact money from one branch of an industry 
and pay it to another branch in every field of activity 
which lies within the province of the states. The mere 
threat of such a procedure might well induce the sur- 
render of rights and the compliance with Federal regu- 
lation as the price of continuance in business [hypothetical 
instances follow here]. * * * Hamilton himself, the 
leading advocate of broad interpretation of the power to 
tax and to appropriate for the general welfare, never 
suggested that any power granted by the Constitution 
could be used for the destruction of local self-government 
in the states. Story countenances no such doctrine. It 
seenis never to have occurred to them, or to those who 
have agreed with them, that the general welfare of the 
United States (which aptly has been termed an ‘inde- 
structible Union. composed of indestructible states’) might 
be served by obliterating the constituent members of the 
Union. But to this fatal conclusion the doctrine con- 
tended for would inevitably lead. * * * Since, as we 
have pointed out, there was no power in the Congress 





to impose the contested exaction, it could not lawfully 
ratify or confirm what an executive officer had done in 
that regard. Consequently the Act of 1935 [amendatory 
Act of August 24, 1935] does not affect the rights of the 
parties.”’—U. S. Supreme Court in United States of America 
v. William M. Butler, et al., Receivers of Hoosac Mills Cor- 
poration. No. 401. Oct. term, 1935. 

A vigorous dissenting opinion by Mr. Justice Stone was 
concurred in by Mr. Justice Brandeis and Mr. Justice 
Cardozo. 

Extracts from the dissenting opinion follow: “For the 
removal of unwise laws from the statute books appeal 
lies not to the courts but to the ballot and to the processes 
of democratic government. * * * The present levy 
is held invalid, not for any want of power in Congress 
to lay such a tax to defray public expenditures, includ- 
ing those for the general welfare, but because the use 
to which its proceeds are put is disapproved. * * * 
there is no basis for saying that the expenditure of public 
money in aid of farmers is not within the specifically 
granted power of Congress to levy taxes ‘to provide for 
the * * * general welfare.’ The opinion of the Court 
does not declare otherwise. * * * In saying that this 
method of spending public moneys is an invasion of the 
reserved powers of the states, the Court does not assert 
that the expenditure of public funds to promote the gen- 
eral welfare is not a substantive power specifically dele- 
gated to the national government, as Hamilton and Story 
pronounced it to be. * * * The suggestion of coercion 
finds no support in the record or in any data showing 
the actual operation of the Act * * *. It is a con- 
tradiction in terms to say that there is power to spend 
for the national welfare, while rejecting any power to 
impose conditions reasonably adapted to the attainment 
of the end which alone would justify the expenditure. 
* %* * A tortured construction of the Constitution is 
not to be justified by recourse to extreme examples of 
reckless congressional spending which might occur if courts 
could not prevent expenditures which, even if they could 
be thought to effect any national purpose, would be pos- 
sible only by action of a legislature lost to all sense of 
public responsibility. * * * Courts are not the only 
agency of government that must be assumed to have the 
capacity to govern. * * * interpretation of our great 
charter of government which proceeds on any assumption 
that the responsibility for the preservation of our institu- 
tions is the exclusive concern of any one of the three 
branches of government. or that it alone can save them 
from destruction is far more likely, in the long run, ‘to 
obliterate the constituent members’ of ‘an indestructible 
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union of indestructible states’ than the frank recognition 
that language, even of a constitution, may mean what it 
says: that the power to tax and spend includes the power 
to relieve a nationwide economic maladjustment by con- 
ditional gifts of money.” 

The majority decision affirmed that of the Circuit Court 
of Appeals, First Circuit, 78 Fed. (2d) 1, which reversed 
the District Court decision, 8 Fed. Supp. 552. 


Constitutionality of AAA, as Amended—Recovery of 
Funds Impounded with Courts.—(1) The changes made by 
the Act of August 24, 1935, amending the original AAA, 
do not cure the infirmities of the original act which were 
the basis of decision in United States v. Butler (see sum- 
mary above). “The exaction still lacks the quality of a 
true tax. It remains a means for effectuating the regula 
tion of argicultural production, a matter not within the 
powers of Congress.” 

(2) Case offers no occasion to discuss or decide whether 
Section 21 (d) affords an adequate remedy at law. 

(3) Since petitioner has not paid the taxes, he cannot 
be required to do so, in view of the decision in the Butler 
case. Decree of the District Court vacated, and order 
entered directing the repayment to the petitioner of the 
funds impounded pending the suit, and cause remanded to 
the District Court for the entry of a decree enjoining col- 
lection of the “assailed exaction.”—U. S. Supreme Court in 
Rickert Rice Mills, Inc. v. Rufus IV. Fontenot, Individually 
and as Acting United States Collector of Internal Revenue 
for the District of Louisiana. No. 577. Oct. term, 1935. (De- 
cision unanimous.) 


Income from Settlement in 1925 of Suit Brought Prior 
to March 1, 1913, Involving Profits from Patent Infringe- 
ment Before and After 1913—Tax Liability—Where a 
patent-infringement suit brought prior to March 1, 1913, 
for all profits received by an alleged infringer including 
those for a period prior to March 1, 1913, was settled 
out of court in May, 1925, while appeals by the parties 
were still pending, the amount of thé settlement was all 
taxable income for 1925, no adjustment for an alleged 
market value on March 1, 1913, of the claim for profits 
up to that date being proper, even though the taxpayer 
was on the accrual basis. “A claim for profits so contin- 
gent and indefinite as to lack the quality of accrued in- 
come in March, 1913, cannot have had the quality of such 
income before that time, its existence and extent being 
then equally uncertain.’—U. S. Supreme Court in United 
States of America, v. Safety Car Heating and Lighting Com- 
pany; John R. Rogers, Collector of Internal Revenue for the 
Fifth District of New Jersey, v. Safety Car Heating and Light- 
ing Company. Nos. 75 and 76. Oct. term, 1935. 

Justices Sutherland, Butler, and Roberts dissented. 

The decision reversed that of the Circuit Court of Ap- 
peals, 76 Fed. (2d) 133, which affirmed the District Court 
Decision, 5 Fed. Supp. 276. 


Reorganization.—In July, 1928, taxpayer caused a cor- 
poration to be organized to which it transferred part of 
its property in exchange for all the transferee’s capital 
stock. The shares were immediately distributed to tax- 
payer's three stockholders. In August, 1928, taxpayer trans- 
ferred all its remaining assets to another corporation in 
exchange for voting trust certificates and cash. It retained 
the certificates but distributed the cash to its stockholders 
who agreed to pay its outstanding debts. On these facts 
there was a reorganization under the 1928 Act, there being 
the acquisition by one corporation of substantially all the 
property of another corporation. The status of reorgani- 
zation was not dependent upon dissolution of the conveying 
corporation. The receipt of a large part of the considera- 
tion in cash did not affect the status so long as the taxpayer 
received an interest in the affairs of the transferee which 
represented a material part of the value of the transferred 
assets.—U. S. Supreme Court in Guy T. Helvering, Commts- 
sioner of Internal Revenue, v. Minnesota Tea Company; Guy 
T. Helvering, Commissioner of Internal Revenue, v. E. C. 
Peterson; Guy T. Helvering, Commissioner of Internal Reve- 
nue, v. L. T. Peterson, Nos. 174, 175, 176. Oct. term, 1935. 

This decision affirms those of the Circuit Court of Ap- 
peals, Eighth Circuit, 76 Fed. (2d) 797 and 76 Fed. (2d) 
806, which reversed the decision of the Board of Tax Ap- 
peals, 28 BTA 591. 
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A reorganization, and not a sale, resulted under Section 
203 (h) (1) of the 1924 Act from the exchange by taxpayers 
in 1924 of all the stock in a corporation for its bonds and 
for stock in a second corporation, although the first cor- 
poration was not dissolved. The bonds were securities 
and cannot be regarded as cash.—U. S. Supreme Court in 
Guy T. Helvering, Commissioner of Internal Revenue, v. John 
/. Watts; Guy T. Helvering, Commissioner of Internal Rev- 
enue, v. Hugh C. — Guy T. Helvering, Commissioner of 
Internal Revenue, _ Parker Sloane. Nos. 184, 185, 186. Oct. 
term, 1935. 

This decision affirms that of the Circuit Court of Appeals, 
Second Circuit, which reversed the decision of the Board 
of Tax Appeals, 28 BTA 1056. 


The fact that a corporation transferring substantially 
all its property to another corporation for cash and stock 
of the acquiring corporation, remained actively in business 
will not defeat a claim of reorganization under Section 112 
(i) (1) (A) of the 1928 Act. The Court holds that the case 
should be remanded to the Board for ascertainment of 
whether or not substantially all of taxpayer's assets were 
transferred.—U. S. Supreme Court in G. & K. Manufactur- 
ing Company v. Guy T. Helvering, Commissioner of Internal 
Revenue. No. 187. Oct. term, 1935. 

Decision of the Circuit Court of Appeals, Fourth Cir- 
cuit, 76 Fed. (2d) 454, which affirmed a memorandum dec- 
cision of the Board of Tax Appeals, reversed. 


Where, in order to accomplish an exchange of stocks, 
each party organized a corporation, and through these 
organizations, the seller’s corporation (petitioner) acquired 
stock of the buyer corporation in exchange for the original 
stock intended to be transferred, there was no reorganiza- 
tion under Section 112 of the 1928 Act.—U. S. Supreme 
Court in Bus and Transport Securities Corporation v. Guy 
T. Helvering, Commissioner of Internal Revenue. No. 490. 
Oct. term, 1935. 

Affirming decision of Circuit Court of Appeals, 79 Fed 
(2d) 509, which affirmed memorandum opinion of the Board 
of Tax Appeals. 


A reorganization resulted under Section 203 of the 1926 
Act where taxpayer transferred all its assets except cash 
to another corporation in exchange for cash and preferrei 
stock of the acquiring corporation, and where taxpayer 
remained in existence. “The owner of preferred stock is 
not without substantial interest in the affairs of the issuing 
corporation, although denied voting rights. The statute 
does not require participation in the management of the 
purchaser; nor does it demand that the conveying corpora- 
tion be dissolved.” U. S. Supreme Court in John A. Nelson 
Company v. Guy T. Helvering. No. 61. Oct. term, 1935. 

Reversing decision of Circuit Court of Appeals, 75 Fed 
(2d) 696, which affirmed the decision of the Board of Tax 
Appeals, 28 BTA 529. 


Trusts—Effect of Amendment.—Amendments to an orig- 
inal trust instrument were effective to create three separate 
trusts instead of one trust, and income was taxable sepa- 
rately as to each trust. “The parties, if they pleased, had 
power to convert the single trust into three trusts and the 
evidence and findings leave no doubt as to their intention 
to do so. * * * Where there is an intention to create sepa- 
rate trusts, the fact that ‘the trusts’ are ‘kept in one fund’ 
does not necessarily defeat the intention and require the 
conclusion that there is but a single trust.” An undivided 
interest in property may constitute the corpus of a trust, 
and it is not necessary to have a physical division of the 
corpus in order to carry out the clear intention of the 
parties.—U. S. Supreme Court in United States Trust Com- 
pany of New York, Trustee under Deed of Trust of John P. 
IVilson v. Commissioner of Internal Revenue. No. 169. Oct. 
term, 1935. 

Reversing the decision of the Circuit Court of Appeals, 
75 Fed. (2d) 973 which reversed a memorandum decision 
of the Board of Tax Appeals. 


(Continued on page 115) 
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ILLINOIS 
First Special Session 


Business Licenses.—S. B. No. 52-X pro- 
vides for the licensing of insurance agents, 
solicitors and company service representa- 
tives. Passed House January 8, 1936. 

H. B. No. 77-X authorizes non-high 
school districts to issue tax anticipation 
warrants.—Passed Senate January 7, 1936. 

H. B. No. 81-X validates appropriation 
and levy ordinances of cities, villages and 
towns.—Passed Senate January 7, 1936. 

H. B. No. 84-X validates certain tax lev- 
ies for county purposes.—Passed Senate 
January 8, 1936. 

H. B. No. 86-X permits cities under 
100,000 population to levy an additional tax 
for the support of their public hospitals.— 
Passed Senate January 8, 1936. 

H. B. No. 95-X authorizes counties to 
issue bonds to finance court house and jail 
repairs, provides for the levy of taxes to 
repair such bonds.—Passed House January 


13, 1936. 


Motor Vehicles—H. B. No. 79-X li- 
censes truck convoys at the rate of $5 for 


each auto transported—Vetoed January 9, 
1936. 


Property Tax.—yxH. B. No. 46-X vali- 
dates the issuance of bonds and levy of 
taxes by counties having less than 200,000 
inhabitants.—A pproved December 13, 1935. 


Second Special Session—The Second 
Special Session of the Legislature con- 
vened January 8, 1936 for the purpose of 
considering measures relating to funds for 
relief. This session runs concurrently with 
the First Special Session which has not yet 
adjourned. 

Chain Store Tax.—S. B. No. 11-XX im- 
poses a graduated tax on chain stores with 
rates ranging from $25 on one store to 
$1000 a- store in a chain of 40 or more 
Stores, funds to be used for relief. 

Occupational Tax.—H. B. No. 10-XX al- 
locates one-half of the revenue from the 
sales tax for relief purposes. 

Property Taxes.—S. B. Nos. 6-XX, 7-XX, 
8-X X, 9-X.X and 10-XX provide that unless 
townships levy taxes for relief, they shall 
receive no money from the state. 


KENTUCKY 


Regular Session.—The Kentucky Legis- 
] . . 
lature convened in regular session on Jan- 


Us the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 


uary 7, 1936. The following bills have 
been introduced: 

Gasoline Tax.—H. B. No. 10 reduces the 
gasoline tax to 4c per gallon. 

Motor Vehicles.—H. B. No. 68 fixes auto- 
mobile license fees for passenger cars for 
not more than seven passengers at $3. 

Property Tax.—H. B. No. 9 reduces the 
State tax on real estate. 

H. B. No. 24 extends powers of cities 
in the collection of delinquent taxes. 

H. B. No. 58 provides a method for the 
collection of delinquent taxes. 

Sales Tax.—S. B. No. 2 provides for the 
repeal of the 3% sales tax. 

S. B. No. 9 repeals the law imposing a 
3% sales tax on automobiles purchased 
outside the State of Kentucky. 

S. B. No. 10 imposes a 3% sales tax on 
trucks bought out of the State and licensed 
in Kentucky. 

H. B. No. 2 provides for the repeal of 
the sales tax. 


MASSACHUSETTS 


The Legislature convened in regular ses- 
sion January 1, 1936. Following is a list of 
tax bills which have been introduced: 

Alcoholic Beverages.—S. B. No. 57 re- 
lates to the transfer of certain classes of 
licenses for the sale of alcoholic beverages. 

S. B. No. 138 further regulates the num- 
ber of licenses in certain towns for the 


|sale of alcoholic beverages. 


S. B. No. 209 permits the transfer to a 
corporation, under certain conditions, of a 
license to sell alcoholic beverages. 


99 


S. B. No. 212 relates to the sale of cer- 
tain alcoholic beverages by persons hold- 
ing seasonal licenses. 


H. B. No. 151 authorizes local licensing 
authorities to establish protected areas 
near churches and schoolhouses in respect 
to licensing the sale of alcoholic and in- 
toxicating beverages. 


H. B. No. 179 relates to the number of 
licenses for the sale of alcoholic beverages 
that may be issued to incorporated clubs 
in Lawrence. 


H. B. No. 336 authorizes the town of 
Cummington to vote at its current annual 
town meeting on the question of granting 
licenses for the sale in said town of alco- 
holic beverages. 


H. B. No. 337 authorizes the town of 
Worthington to vote at its current, annual 
town meeting on the question of granting 
licenses for the sale of alcoholic beverages 
in said town. 


H. B. No. 406 further regulates the num- 
ber of licenses for the sale of alcoholic 
beverages by certain wholesalers and im- 
porters thereof. 


H. B. No. 413 authorizes the town of 
Brimfield to vote at a special town meeting 
or the next regular town meeting in the 
current year on the question of granting 
licenses for the sale of alcoholic beverages. 


H. B. No. 549 prohibits the issuance of 
licenses for the sale of alcoholic beverages 
on premises near a church, school or pub- 
lic playground. 


H. B. No. 552 relates to the number of 
licenses for the sale of alcoholic beverages 
that may be issued to incorporated clubs 
in the town of Plymouth. 


H. B. No. 636 authorizes the Alcoholic 
Beverage Control Commission to order the 
refunding of certain license fees. 


H. B. No. 638 relates to the number of 
club licenses, so called, that may be granted 
under the liquor control law. 


_H. B. No. 639 relates to the number of 
licenses that may be issued to incorporated 
clubs for the sale of alcoholic beverages. 


H. B. No. 640 relates to the issuance of 
club licenses for the sale of alcoholic bev- 
erages. 

‘H. B. No. 644 relates to the holding of 


package store licenses under the liquor 
control law. 
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H. B. No. 650 authorizes the town of 
Rockport to vote at its current annual 
town meeting on the question of granting 
licenses for the sale of alcoholic beverages. | wealth. 

H. B. No. 671 relates to the excise pay- | 
able to the commonwealth for the privilege 
of manufacturing and selling or importing 


| cise 















































under the fish and game laws in 
the applicant’s physical disability. 

S. B. No. 37 repeals the laws legalizing 
pari-mutuel betting on horse and dog races. | 
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Boston to grant licenses for the 
of Ferris wheels, 





operation 
carrousels, etc. 
S. B. No. 167 equalizes the fees charged 
for licenses to sell milk. 

B. No. 168 equalizes the fees charged 
for the licensing of establishments for the 
pasteurization of milk. 
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Registration in Medicine. 


H. B. No. 34 relates to the qualifications 


of applicants for registration as qualified 
physicians. >, 


H. B. No. 36 provides for the annual 
registration of physicians and the annua! 
publication of the list of physicians duly 
registered. 
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H. B. No. 68 provides for the registration 
of beekeepers and owners of bee equipment 
and regulation of the transfer of 
built and immovable combs. 
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nrerequisite to the 
motor vehicles. 


H. B 





H. B. No. 106 repeals the law authorizing 
the licensing of horse and dog races on 
which the pari-mutuel system of betting 
shall be permitted. 
































H. B. No. 123 repeals the law authorizing 
licensed boxing matches in the common- 
wealth. 


H. B. No. 305 relates to an initiative H. B. No 
petition for the passage of an act repealing 
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Gasoline Tax.—S. B. 
the gasoline tax. 


H. B. No. 24 relates to the definition of 
motor vehicle fuel and to its taxation. 


No. 











S. B. No. 


























taxes on real property. 
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tax of one cent 


| tions under the income 


| H. B. No. 363 discontinues the income ! 
tax exemption as to certain dividends. 


364 discontinues certain 
deductions on income from professions, | 


Motor Vehicles.—S. 






H. B. No. 324 repeals the additional ex- 
imposed on each 
gallon of gasoline sold in the common- the authority of the general court (legis. 


Income Tax.—S. B. No. 5 proposes a leg- 
|islative amendment of the constitution au- 


tax law. 


S. B. No. 64 relates to revenue from |¢™ployment, trade or business. 
hunting dog licenses. | H. B. No. 453 proposes a 
Pp 
S. B. No. 74 establishes state examiners |@#™endment of the constitution authorizing 
of steamfitters and regulates the occupa- | Sraduated taxation of incomes. 
tion of steamfitters. | H. B. No. 478 increases the rate of tax- | 
S. B. No. 78 authorizes the mayor of | SlOm Cae SEES. 


B. No. 93 abolishes 
limitation of the terms of certain li- 
censes to operate motor vehicles and cer- 
tain certificates of public convenience and | 


B. No. 114 authorizes the Department | 
of "Public Utilities to grant temporary li- 
censes to common carriers of passengers 
by motor vehicle for the purpose of op- 


130 changes the date of ex- 
niration of motor vehicle registrations from 


S. B. No. 218 relates to certain licenses 

issued to clubs. erating trial routes. 
H. B. No. 6 regulates the practice of Ss. B. No 

barbering and the conducting of barber 

schools. December 3lst to March 31st. 
H. B. No. 33 relates to recommendations S. B. No. 


196 requires the payment of 
arrearages of the motor vehicle excise tax 
as a condition precedent to the registration 
|of certain motor vehicles. 


197 changes the date of ex: | 
nNiration of motor vehicle registrations from | 
December 31st to March 


H. B. No. 48 relates to recommendations| . H., B. No 
of the Commissioner of Public Works rela- 
tive to fees for the registration of certain | 
motor vehicles and trailers. 


31st. 


176 makes the payment of a 
motor vehicle tax previously assessed a| 
registration of certain 


No. 293 repeals local excise taxes 
on registered motor vehicles. 

H. B. No. 516 provides for more effective 
and more just enforcement of the law au- 
and 
motor vehicle licenses and registrations. 


536 makes the unauthorized 


suspension 


623 changes the date of ex- 
niration of motor vehicle registrations from 


use of a motor vehicle a felony. 
the laws relative to horse and dog races H BN 
: m ‘ ° % IO, 
under the pari-mutuel system of betting 
and abolishing the state racing commission. December 3ist to March 3ist. 
Corporations.—H. B. No. 330 changes 


Property Taxes——S. B. No. 52 provides 
the valuation of certain 


157 relates to the taxation of 


160 excepts real estate taxes 


relating to taxation of certain for reduction in 
classes of domestic and foreign corporations. | property in the city of Boston. 

H. B. No. 331 changes the laws relating S. B. No. 155 further regulates the tax- 
to the taxation of banks, manufacturing | ition of real property and personal property. 
and business corporations. S. B. No. 156 relates to exemption from | 

H. B. No. 365 relates to taxation of | local taxation of income-paying intangibles. 
banks, trust companies and certain other] S. B. No. 
corporations, especially with respect to | deposits in savings banks and savings de- 
oo of net income. | partments of trust companies. 

H. 477 relates to the taxation of | S. B. No. 
ce aie peers and trust companies. 


| from the laws authorizing the collection 
’ of local taxes by imprisonment. 
113 abolishes | = = . ; 

| _188 proposes a legislative 
amendment of the constitution relative to | 
the authority of the general court to limit | 


tax | 


legislative | 


of | H. B. 
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S. B. No. 187 proposes a legislative 


amendment of the constitution relative to 


lature) to levy excise taxes and taxes op 
intangible personal property. 


H. B. No. 10 relates to recommendations 


|thorizing graduation of surtax rates on of the commissioner of corporations and 
and selling alcoholic beverages. | income. taxation. 
: : : ; = Bb Nae 2 aes : . H. B. No. 12 exempts property of tl 
Business Licenses.—S. B. No. 32 pro S. B. No. 26 relates to certain exemp- - Dd. . ; pts pro ) le 
vides for dispensing with fees for licenses 


United States from local taxation. 


H. B. No. 15 proposes a legislative amend- 
ment of the constitution relative to the 
authority of the general court (legislature) 
to levy excise taxes and taxes on tangible 
personal property. 


H. B. No. 16 relates to the assessment 


of certain taxes and to the distribution of 
| certain other taxes. 


H. B. No. 18 relates to local tax bills or 
| notices in respect to applications for abate- 
| ments or exemptions. 

| _H. B. No. 56 relates to the assessment 
of taxes after a redivision of cities. 


H. B. No. 128 directs the assessors to 
| value property according to the earning ca- 
| pacity. 


H. B. No. 129 requires local tax bills to 
state separately the assessed valuation of 
land and of buildings taxed. 


H. B. No. 130 exempts from local tax- 
| ation certain property acquired by the city 
of Lawrence in North Andover as a mu- 
nicipal airport. 

H. B. No. 131 exempts from local taxa- 
tion property held by a municipality in 
another municipality for the purposes of 
| a public airport. 

H. B. No. 132 provides for the partial 


exemption of certain homes and home- 
steads from local taxes. 





143 relates to the report of 
the Special Commission established to in- 
vestigate and study the taxation of tan- 
gible and intangible property and related 
| matters. 


H. B. No. 145 proposes a legislative 
| amendment of the constitution relative to 
the authority of the general court to levy 
excise taxes and taxes on tangible per- 
sonal property. 

H. B. No. 159 restricts the collection of 
taxes on real estate by sale. 
No. 294 establishes a maximum 
| rate for local taxes 

H. B. No. 295 conan certain homes 
| from taxation. 


H. B. No. 296 relates to the exemption 
from taxation of limited repairs, remodel- 
|ing or additions to existing private dw ell- 
| ings, or new residential construction of 
private ownership. 

H. B. No. 332 makes various amend- 
ments of the laws relating to assessors and 
assessments of taxes. 

H. B. No. 361 relates to assessment of 
taxes upon the failure of assessors to act. 

H. B. No. 366 relates to land taken or 
sold for taxes and tax titles. 

H. B. No. 367 relates to taxation of 
deposits in savings banks and savings de- 
S| posits of trust companies. 

H. B. No. 371 relates to the exemption 
from payment of local taxes on tangible 
| personal property. 

H. B. No. 372 relates to payment in lieu 


of tax on property held for certain mu- 
nicipal purposes. 
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H. B. No. 373 relates to exemption from 
local taxation of certain property belong- 
ing to charitable institutions. 

H. B. No. 385 proposes a legislative 
amendment of the constitution restricting 
the amount which can be raised for state 
expenditures by taxes upon polls and real 
estate and other local taxes. 

H. B. No. 427 further reduces the rates 
of interest on unpaid local taxes. 

H. B. No. 428 reduces the rate of inter- 
est on unpaid betterment assessments. 

H. B. No. 479 increases the rate of tax- 
ation on legacies and successions. 

H. B. No. 481 provides for the distribu- 
tion of certain taxes to cities and towns. 

H. B. No. 507 proposes a legislative 
amendment of the constitution limiting the 
rate of taxation on real estate. 

H. B. No. 509 proposes a legislative 
amendment of the constitution restricting 
to $2,000,000 the amount which can be 
raised for state expenditures by taxes upon 
polls and real estate and other local taxes. 

H. B. No. 534 relates to tax title prac- 
tice and procedure. 

H. B. No. 584 exempts persons seventy 
years of age or over from the poll tax. 

H. B. No. 585 relates to valuation by 
assessors of property subject to local tax- 
ation. 

H. B. No. 613 proposes a legislative 
amendment of the constitution giving to 
the general court (legislature) power to fix 
a maximum tax rate for cities and towns. 

H. B. No. 670 provides that no increase 
in valuation is to be made on dwelling 
house property for improvements thereon 
for its upkeep. 

H. B. No. 672 reduces the interest rate 
on unpaid real estate taxes. 


MINNESOTA 
Special Session 


Chain Farming.—H. B. No. 232 and S. B. | 
No. 160 impose tax on chain farming; rates | 


$5 to $30. 


Chain Stores.—H. B. No. 158 and S. B. | 


No. 155 double present Chain Store Tax 
rates. 


ag B. No. 248 amends the Chain Store 
ax. 


Cigarettes—H. B. No. 312 and S. B. 
No. 214 amend cigarette law. 

Gasoline Tax.—H. B. No. 116 and S. B. 
No. 100 extend the time for filing claim | 
for refund of gasoline taxes. 

Gift Taxes—H. B. No. 167 imposes a 
heavy gift tax. 

H. B. No. 247 and S. B. No. 174 impose 
a ett tax. 

Income Tax—H. B. No. 140 increases 
income tax rates in upper brackets. 

H. B. No. 161 doubles present income 
tax rates. 

H. B. No. 278 allows county auditors, 
assessors, etc. to inspect income tax re- 
turns. 

H. B. No. 311 and S. B. No. 251 amend 
income tax law to increase time for actions 
for collection to six years. 


PENDING STATE TAX LEGISLATION 





Mining Tax.—H. B. No. 155 and S. B. | 


No. 105 prohibit certain deductions in com- | 


putation of iron mining tax. 


H. B. No. 269 and S. B. No. 276 and 230; No. 13 amends Chap. 289, Laws 1932, ex- 


increase iron mining tax from 6% to 15%.| empting notes and money bearing 6% in- 


Motor Vehicle Taxes.—H. B. No. 241 
levies a ton-mile tax on class “Y” motor 
| vehicles. 

Oleomargarine.—H. B. No. 173 and S. B. 


90% of such average. 


tion law. Passed House. 
H. B. No. 153 raises inheritance tax rates. 
H. B. No. 191 provides for installment 
payment of delinquent taxes. 
House. 
| H. B. No. 193 increases poor relief levy 
|'from 3to 5 mills. Passed House. 
H. B. No. 195 and S. B. No. 148 levy a 
| corporate excess tax of 20 mills. 
H. B. No. 321 imposes a 6 mill tax on 
| money and credits. 
H. B. No. 333 prohibits publication of 
| money and credit tax lists. 


| road gross earnings tax from 5% to 7%. 





| exemption of $5,000. 


| 


No. 136 increase taxes on oleomargarine. | 


Property Taxes.—H. B. No. 135 limits | 
local levies to 95% of average levy for last | 
five years and in 1937 and thereafter to | 


H. B. No. 137 amends property classifica- | 


101 


H. B. No. 228 and S. B. No. 188 amend 
telephone gross earnings tax to levy 4% 
tax on rural business and 6% on urban. 

H. B. No. 295 and S. B. No. 252 impose 
a tax of 5 cents per 1000 cu. ft. on nat- 
ural gas. 


MISSISSIPPI 


Regular Session.—The Mississippi Leg- 
islature convened in regular session on 
January 7, 1936. The following bills have 
been introduced: 

Constitutional Amendment.—S. C. R. 
No. 7 provides for the amendment of the 


| State Constitution so as to exempt home- 
| steads from 


taxation under certain con- 
ditions. 


Motor Vehicles.—S. B. Nos. 1 and 6 re- 
quire licenses for operators of motor vehicles 
and create a Department of Highway 
Traffic. 


Property Taxes — Exemptions.—S. B. 


terest, money on deposit on open account, 
savings account and time deposit from ad 
valorem taxes. 


NEW JERSEY 


The Legislature convened in regular ses- 
sion on January 14, 1936. 


NEW YORK 
The Legislature convened in regular ses- 


| sion on January 1, 1936. Among the bills 
| introduced are the following: 


Passed | 


Alcoholic Beverages.—A. B. No. 64 per- 


| mits holders of liquor licenses to sell beer 


Utilities—H. B. No. 119 increases rail- | 


H. B. No. 122 increases telephone gross | l 
earnings tax from 4% to 7% and allows | premises. 


in bottles for off premise consumption, 
also soft drinks, bitters and other ingre- 
dients for mixing drinks, bottle openers, 
| cigarettes, tobacco, etc., and to _ install 
| vending machines for self-service sales of 
candy, etc., and imposing a state-wide li- 
cense fee of $500 for selling liquor, wines 
| and beer at retail. 

A. B. No. 138 permits the licensing of 
confectionery stores in New York City to 
sell beer at retail for consumption off 


| (Continued on page 118) 





The Oklahoma Tax Exemption Law 
(Continued from page 80) 

ownership because the amount saved in taxes 
through home ownership is not sufficient to permit 
those who do not own their homes to buy them. The 
percentage of home owners has been decreasing 
each decade in Oklahoma but high taxes are not the 
reason. 

It was also said during the campaign that the 
homestead tax exemption law would increase rents 
because rental properties would have to bear a higher 
tax to supplant the taxes formerly received from 
homesteads. I do not believe that to be the case 
either, at least to be an immediate effect, on the 
theory that the landlords are now charging all the 
traffic will bear and if rents could be raised increases 
would already have been made. This argument might 
hold true in the long run, however, because the law 
may retard new construction of rental properties. 
Rental properties in Oklahoma now are not among 
the best investments. With the supply remaining 


relatively stationary and the demand increasing 
through a normal growth of population, there is the 
possibility of the general level of rents throughout 
the state being raised. This would apply more to 
urban properties. For rents to increase on farm lands 
it would be necessary, first, to increase the value 
productivity of agriculture. There are other factors 
that must be considered in this problem but space 
will not permit their discussion. 

There are some states now that have partial home- 
stead tax exemption. Florida has a constitutional 
provision providing for a five thousand dollar exemp- 
tion from all taxes, excepting special assessments, 
to resident citizens who are heads of families. To 
say the least, the homestead tax exemption experi- 
ment in Oklahoma will also prove to be of interest to 
other states considering similar action and it would 
be well before adopting such a measure to see how 
it works in this State, in Florida, and the other 
states where it is partially applied before adopting it 
as a part of the tax program. 
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ALABAMA | 

March 1 ; ; ; ; 
Freight Line Companies.—Every freight line com: | 
pany is required, on or before the Ist day of 
March each year, to file a license tax statement | 
with the State ‘ax Commission. j ; 
Freight Line or Equipment Companies.—Should 















































refuse to 








make the property tax statement or | 
statements on or before this date each year, 
the State Tax Commission will obtain the facts 
from the best information available and shall 
assess against such freight line or equipment 
company so failing or refusing to make the 
statements a penalty. ; 

Pharmacists pay fees for renewal permits annually 




































































and the Ist day of March in each year, every 
public utility is required to make out and deliver 























to the State Tax Commission a property tax 
statement. ; ‘ ; : 
Railroads.—Each railroad in Alabama is required 











annually before the Ist day of March of each 














mission, under oath of some executive officer of 
the company, and on forms prescribed by the 




















line companies, and to file a property tax state 
ment with the State Tax Commission. 

March 15- 

Franchise 









































and filed with the State 


tween the Ist day of January and the 15th day 
of March. 


Franchise Tax.—Any domestic or foreign corpora- 























report, or to furnish information demanded, on 
or before the 15th day of March of each year, 
is subject to a penalty of $10 a day for each 
day’s failure, unless the time for filing the revort 
has been extended by the State Tax Commission. 

Income Tax.—All persons, firms or corporations 
paying their income tax on a calendar year basis 
are required to file their return and pay thei 
tax on this date. 
























































ARIZONA 
March——-First Monday. 




























































































Gross income tax report and payment due. 

Income tax returns and payments due. 

Information returns due. 

Motor vehicle carrier report and tax due. 
March 20 

Gross income tax delinquent. 

Motor vehicle carrier report and tax delinquent. 
March 25—— 

Motor fuel carrier’s report and any tax due. 




































































any freight line or equipment company fail or | 


between January Ist and March Ist. | 
Public Utilities —Between the Ist day of January | 


year, to make and file with the State Tax Com.- | 


fax Commission, a report concerning freight | 


Tax.—Annual franchise tax reports of | 
domestic and foreign corporations shall be made | 
Tax Commission be- | 


tion failing to make the annual franchise tax 


Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, 
published by Commerce Clearing House, Inc. 


ARKANSAS 
March 1—— 


All foreign and domestic corporations qualifying or 
organizing between March Ist and July Ist 


must make and file the franchise tax report at | 


the same time it qualifies or organizes. 


Corporations (domestic) organizing subsequent to 
March 1, and not later than July 1, are required 
to file franchise tax report within 10 days after 
its organization. 


Domestic corporations to do no business, organiz- 
ing between March Ist and July Ist are required 
to file an annual franchise tax report within ten 
days after its organization. 


Each corporation is required to make a franchise 
| tax report to be filed annually on or before 
March 1, 


Public utility corporations, etc., are required to 
make a report showing the amount, kind and 
value of property, on or before March list of 
each year, 

| First Monday 


Hearings on the valuation of the property of any 
public utility company for taxation may be had 
at any time before the Corporation Commission 





first Monday in March. 
March 15. 





their gross earnings; with the Fact Finding Tri- 
bunal, and pay the tax on same to the State 
Treasurer on or before this date. 


Income tax returns of income and of information | 


at the source, and first installment of the tax, 
due March 15, unless taxpayer is on fiscal year 
other than calendar year. 


Monthly sales tax report and remittance due for 
preceding calendar month. 


March 31 


If a corporation organized under the laws of 
Arkansas or any foreign country authorized to 
do business in Arkansas for profit, and which is 
required to file the franchise tax record, fails 
or neglects to make such report for 30 days after 
expiration of time limited 





annulled. 


CALIFORNIA 
March 1 


Gasoline tax due; distributors required to make 
physical inventory. 


Motor vehicle registration and license fees reduced 
to 10/12 of annual rate. 


First Monday. 
Assessment date for property taxes. 
Day on which lien of franchise tax attaches. 





Second half of real estate and secured personal 
property taxes due. 
March 5§ 
Alcoholic beverage licensee’s report due. 
March 12——— 
Assessment date for railroad property taxes. 
March 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 





Lien of petroleum and natural gas severance taxes | 


attaches. 


Lien of property taxes attaches. 
March 5—— 
Fish packers’ monthly report due. 
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after the meeting of such Commission on the | 


All utilities are required to file a report showing | 


: y franchise tax act, | 
if default is willful, charter may be forfeited or | 
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| March 10——— 

Alcoholic beverages (manufacturers and importers) 
monthly report and tax due. 

Cattle transporters’ monthly report due. 

Kelp fhe report due. 

Kelp privilege tax due. 

Petroleum and natural gas companies’ monthly te. 
ports due. 

Ten days after first Monday 

Petroleum and natural gas companies’ annual re- 
ports due. 

March 15 

Gasoline distributors’ return due. 

Last day for filing franchise tax return by corpora- 
tions using the calendar year for their fiscal year 
(if time for filing has not been extended). 

Last day, without penalty for payment of the first 
installment of the franchise tax by corporations 
using the calendar year for their fiscal year 
(if the time for payment has not been extended). 

Last day for railroad and express corporations to 
file with superintendent of banks report of re- 

| ceipts and transmissions of money to foreign 
countries. : 
March 31 

Imitation dairy products monthly report due. 

Mine owner’s annual report due. 

Slaughter house monthly report due. 











COLORADO 
March—— 

Employment agencies must file a report with the 
deputy state labor commissioner monthly. 
March 1 

Between this date and April 1 following, all ex- 
press, fast freight, palace car and sleeping cat 

companies must file a property tax statement. 

Between this date and April 1 following, all stock, 

} furniture, refrigerator, fruit, poultry and_ tank 

car companies are required to make a propert) 
tax statement. 

Between this date and April 1 following, all stock, 
furniture, refrigerator, fruit, poultry and_ tank 
car companies are required to file a car mileage 
report. 

Between this date and April 1 following, telegraph 
and telephone companies’ property tax statement 
is due. 

Insurance agents and brokers must renew theif 
licenses on or before this date. : 

Penalty added if the first half of property taxes 1s 
not paid before this date. 

Property statement to be filed by railroad com- 
panies with the tax commission between this 
date and April 1 next following. 

March 10 

Class A private carriers must file a report and pay 
tax for preceding month, on or before this date. 

Liquor excise taxes for preceding month are due. 

Motor vehicle carriers must file a report and pay 
tax for preceding month, on or before this date 

| March 15 

Annual corporation license fee (franchise tax) re 
port is due on or before this date. 

Coal mine owners’ report due on this date. 

March 16—— 

The annual corporation license fee (franchise tax) 
report is due on or before this date in case 
March 15 falls on Sunday. 
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March 20 ‘ ‘ : 
Class A private carriers notified of tax due, on 
or before this date. 
Motor vehicle carriers notified of tax due, on or 
before this date. 


March 25 

Coal mine owners’ royalty tax due on or before 
this date. 

Gasoline distributors’ statement to state oil in- 
spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 

March 31——_ 

In ascertaining the amount of moneys of any tax- 
payer, or the amount of moneys invested in 
merchandise or manufactures, the average 
amount of such moneys or such investment for 


the preceding 12 months ending on this date 
shall be taken. 


CONNECTICUT 
March 1 ee 
Gasoline tax due from distributors. ; i 
Motor bus corporation reports to Public Utilities 
Commission due. . At 
Motor vehicle operators’ license applications and 
fees due. : ; 
Nursery dealers’ registration due. 
Poll tax due in town of Greenwich. 
First anvaronge 4 : 
Warrants for collection of shell-fish grounds and 
franchise taxes issue. 
March 10 


Monthly (inventory) report due from cigarette 
distributors. 


Theatre reports due. 
March 15 , oe 
Reports due from gasoline distributors. 
March 30-—— 


Annual Report—Last day for filing Secretary of 
State’s certified copy of February report with | 


town clerk. 
March 31 


Electric, gas, power and water corporation, motor | 
bus companies and railroad and. street railway | 


corporation returns to Tax Commissioner due. 
Reports to Public Utilities Commission due. 


DELAWARE 
March 1 


Certificates of authority of insurance salesmen and | 


brokers expire. 


Last day upon which the Sussex County Board | 


of Assessment will sit to hear appeals. 
Monthly alcoholic beverage report fg 
The New Castle County Board of Assessment will 
sit to hear appeals until April 30. 
March 15 
Gasoline filling station report due. 


Last day for completion of annual assessment in | 


Wilmington. ; 
Last day to file alcoholic beverage report. 
Last day to file income tax information. 
Second Tuesday e ‘ * 
Last day for completion of assessments in Kent 
County. 
March 31 
Gasoline tax report and tax due. 


DISTRICT OF COLUMBIA 
March 1 
Second half of general property taxes due during 
this month. 
Second half of gross earnings tax of gas, electric 


lighting, and telephone companies due during 
this month, 


Second half of gross receipts tax of street railroad 
companies due during this month. 
First Monday 
Board of Personal-Tax Appraisers adjourns. 
March 10 


Alcoholic beverage statements due. 
March 31 


taxes. 


Last day to pay second half of gross earnings tax | 


f gas, electric lighting, and telephone companies. 
Last day to pay second half of gross receipts tax 
of street railroad companies. 
Monthly gasoline tax reports and tax due. 


FLORIDA 
March 1 
Certificates of insurance companies revocable for 
_ delinquent gross premium taxes. 
Small loan corporation licenses renewable. 
First Monday. 
Railroad and telegraph property tax returns to 
Comptroller and county assessors due. 











STATE TAX CALENDAR 


March 10 wut 
Gasoline inspection fees and reports due. 
Lime kiln reports and fees due. 
March 15 . , 
Electric or gas light, heat and power companies’ 
and telephone and telegraph companies’ reports 
and gross receipts taxes due. 
Gasoline sales and storage reports and taxes due. 
March 31 ; 7 
Auto transportation company mileage tax returns 
due. 
Reports due from fresh water fish dealers. 


GEORGIA 
March 1 f 
General property tax returns of railroads, express 
companies and public utilities due. . 
Special property tax return by corporations (public 
utilities) holding special franchises due. 
March 5 
Reports due from dealers 
oysters and shrimps. 
March 15 ‘ : 
All, or first installment, of income tax on calendar 
year basis due. , : 
City of Atlanta, under its charter, has, by ordi- 
nance for fiscal year ending June 30, 1933, pro- 
vided for returns by all taxpayers to be made 
under oath, and filed with Chief Clerk for Tax 
Office on or before March 15, annually. 
Corporation income tax returns on calendar year 
basis and tax due. 
March 20—— 
Gasoline reports and taxes due. 
March 30—— 
Motor carriers’ monthly report due. 
March 31- : 
Carbonic acid gas report and tax due. 


Last day to pay annual franchise (license) tax 
without penalty. 


and distributors of 


IDAHO 
March 1 


Express companies file gross receipts statement 
with State Treasurer on or before this date 
annually. 


| March 10—— 


Beer excise tax report due. 

Monthly report of dealers in dairy products sub- 
stitutes due. 

March 15—— 

Annual income tax returns must be filed with the 
Tax Commissioner on or before this date when 
the returns are made on the basis of the calendar 
year; when such returns are made on the basis 
of the fiscal year they shall be filed on or before 


the 15th day of the 3rd month following the | 


close of the fiscal year. 

Annual income tax information returns of payments 
of $1,000 or more of interest, rent, salaries, 
wages, premiums, annuities, compensations, re- 
munerations, emoluments or other fixed or 
determinable gains must be made to Tax Com- 
missioner on or before this date. 

Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

Income taxpayer may elect to pay income tax in 
two equal instalments, in which case the first 
instalment shall be paid on this date (in case 


of return made on calendar year basis) or on | 
15th day of 3rd month following close of fiscal | 


year (when return is based on fiscal year) and 
2nd instalment is paid on or before the 15th day 
of 6th month thereafter. 

Report and license tax of electric generating com- 
panies due. 

Retail sales tax and return due. 

The total amount (or first half, at taxpayer’s elec- 
tion) of income tax imposed shall be paid on or 
before this date following the close of the pre- 


ceding calendar year when the tax return (alco | 
due on March 15) is made on the basis of the | 
When return is made on basis | 
of fiscal year, tax is paid on or before the 15th | 


calendar year. 


day of 3rd month following close of fiscal year. 


March 31 
Last day to pay second half of general property | 


At the time of filing a certified copy of articles of 
incorporation of any corporation when filed on 
or between the first day of January and the 
31st day of March, a sum equal to one-half of 
the annual license tax shall be paid. 

Last day for express companies to file gross re- 
ceipts statement with and pay tax to State 
Treasurer without payment of penalty. 


Motor vehicle registration shall be renewed an- | 


nually not later than this date. 


ILLINOIS 
March 1 
Cook County second 


installment of real estate 


taxes, for the year 1934, delinquent on March 1, | 


1936. 
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March 5 
Cold storage warehouse monthly report of food 
held in storage due. 
March .10—— ’ 
Report of business transacted in 
from fur dealers. 
March 15 
Alcoholic beverage tax return of manufacturers 
and importing distributors due between 1st and 
15th of each month. 
Petroleum products inspection fees for January due. 
Retailers’ occupation (sales) tax reports and taxes 
due. 
March 20 
Last day for distributors of motor vehicle fuel to 
make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
vehicle fuel report and pay tax. 
Last day for registered brokers to make return 
of sales of motor fuel. 
March 25 
Fur buyers’ licenses expire on this date. 
March 30 
Last day for carriers to file monthly report of 
motor fuel deliveries. 
March 31 
Fur dealer’s report 
March due. 
Last day on which annual franchise tax report, 
returned for corrections, may be returned, to 
avoid payment of penalties. 


February due 


of business transacted in 


INDIANA 
March 1 

— capital stock report of foreign corporations 

ue. 

Assessment and lien date for property taxes. 

Employment agency reports due. 

Property tax returns and affidavit of compliance 
with Intangibles Tax Act due between this date 
and May 15. 

Railroad, telegraph, telephone, express, sleeping 
car, pipe line, heat, light, water, power, elevator, 
warehouse and foreign bridge oat tones company 
returns due during March. 

Returns of stock ownership by foreign corpora- 
tions due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

March 2 
Foreign finance company licenses revocable unless 
renewed. 
March 10—— 
Petroleum oils inspection fees due. 
March 15 

Bank and trust company reports due. 

Common carriers’ gasoline reports due. 

Imitation condensed milk tax due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

March 20—— 

Application to State Board of Tax Commissioners 
for reassessment on under-assessed realty due. 

Bank and trust company taxes and building and 
loan association reports and taxes due. 

March 25 
Gasoline dealers’ reports and taxes due. 
March 31 

Railroad, telegraph, telephone, express, sleeping 
car, pipe line, heat, light, water, power, ele- 
vator, warehouse and foreign bridge and ferry 
company returns due during March. 


IOWA 
March 1 

Egg and poultry dealers’ licenses expire annually 
on this date. 

General property taxes (first half) are payable at 
office of county treasurer annually between Janu- 
ary 1 and March 1. 

Income tax returns should be filed with State 
Board of Assessment and Review on or before 
April 1. Also, all income taxes amounting to 
$10 or less and one-half of all income taxes over 
$10 must be paid to the State Board of Assess- 
ment and Review on or before April 1. 

Telegraph and telephone companies are required 
to file maps, statements or certificates with 
county auditors of lines extended, constructed, 
relocated or taken down. Report is fixed on or 
before this date annually. 

March 31 

Last day to pay first half of general property taxes 

to county treasurer without penalty. 


KANSAS 


| March 1 


Assessment date for property taxes. 

Returns of information at the source for income 
tax due. 

Transient merchants entering State for business 


after this date required to list property for 
taxation. 
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March 10 
Oil inspection 


March 15 
Motor carrie: 
taches. 
March 20 
Property 
phone, 
due. 
March 25 
Gasoline reports and taxes due. 
March 31 
Additional statement of 
line and electric power companies due. 
Domestic and foreign corporation franchise 
reports and domestic corporation taxes due. 


reports due. 


reports and fees due and lien 


at- 


tax returns of 


railroad, 
pipe-line and 


telegraph, tele- 
electric 


power companies 


telegraph, telephone, pipe- 


tax 


KENTUCKY 
March 1 

Bank stock reports which are filed with the State 
auditor due. 

ridge or ferry company obtaining certificate after 
March 1 must pay full fee. 

City taxes in first class cities 
cent if paid during March. 

Intrastate toll bridges and ferries reports due. 

State, county and district taxes are delinquent and 
penalty attaches after the last day of February 
succeeding the due date. 

State, county and district taxes except as specially 
provided due on and after this date. 

March 5 
kmplovment agency reports due. 
March 10 

Breweries and manufacturers of beer and wine tile 
monthly report and pay barrel tax on this date. 

Monthly alcoholic beverage report of hotels, res- 
taurants, and clubs due. 

Monthly excise tax report of blenders and rectifiers 
of distilled spirits and excise tax due, 

Refinery monthly report due. 

March 15 

Motor carrier mileage tax due. 

Motor carrier operators’ reports due. 

Second Monday— 

State Tax Commission convenes at the State Capi- 
tol the State Board of Equalization and 
Assessment for the purpose of equalizing the 
assessments of property among the counties. 

March 20 


reduced by 1 per 


as 





| 
{ 
| 


| 
| 


Crude petroleum transporters’ monthly report due. | 
, Oil production tax due. 
March 31 
Egg dealers licenses expire. 
Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 


March 1- - 
Baton Rouge license taxes delinquent. 
Isusiness license taxes become delinquent. 
Chain store tax due. 
Interest accrues on unpaid license taxes. 
Licenses to make loans on salaries delinquent. 
Mercantile, manufacturing and industrial property 
tax reports due. 
Monroe license taxes delinquent. 


Public utility property tax returns due before 
April 1. . 
Railroad car property tax reports due before 

April 1. 
March 2 
Oyster severance tax due. 
March 5 : 
Report by wholesale fish dealers due. 
March 10 


Oyster severance tax report due. 

Parish gasoline tax reports and tax due. 
Reports of imported gasoline due. 

Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 


Returns from shrimp freighters and ice boats due 
Shrimp severance tax report and tax due. 
March 15— 
Carriers’ reports of gasoline and alcoholic bev- 
erages transported due. 
March 20—— 
Alcoholic beverage tax reports and taxes due. 
Gasoline and kerosene tax reports and taxes due. 
March 30——— 
Oyster severance tax due. 
March 31—— 
Auctioneers’ reports in city of New Orleans due. 
MAINE 


March 1 
Gasoline tax due. 
License fee of foreign corporations due on or be 
fore this date. 
Old motor vehicle registration tags to be replaced 
Security dealers’ renewal applications due. 
Small loan agency monthly reports due. 











-| March 31 


| March 10 


| March 5 


THE TAX MAGAZINE 





Inspection fees for packing of food due. 
March 15—— 


Gasoline tax sales report due. 


MARYLAND 
March 1 ; ; 
License to catch shad and herring in Potomac 
become effective. 
Ma.ch 5—— 
Last day to file monthly account of leaf tobacco 


sales on or through Baltimore market. 


ILast day to file cold storage warehouse monthly 
report. 
March 10 
Last day to hle monthly 
of insurance brokers, 
Monthly gross 
payments due. 
March 15—— 


Every corporation 


statement or declaration 
agents or solicitors. 


receipts (sales) tax reports and 


subject to assessment 
property or any part thereof by the Tax Com- 
mission, and any corporation the shares of 
whose stock are subject to assessment by the 
fax Commission, and any corporation, firm or 
individual —— whom any tax is to be calcu- 
lated by the Tax Commission is required to file 
an annual report, including a list of its stock- 
holders, not later than this date. Every foreign 


on its 


corporation of any kind doing business in_ this 
State or owning any property therein shall an- 
nually on or before this date file a list of resi- 


dent stockholders. 


Licenses to scoop or dredge oysters expire. 
Milk control fees due. 


March 31——— 
Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month, 


Common carriers’ annual reports to Public Service 
Commission due, although time may be extended 
for 60 days. Although common carrier report 


provisions are made applicable to other public | 


utility reports to Public Service Commission, 
filing date is left to discretion of Commission 
in the case of gas and electrical corporations and 
telephone and telegraph corporations. 


MASSACHUSETTS 
March 1 


Ice cream mix and frozen desserts manufacturing 
licenses due. 


Information returns other than regarding public 
employees due. 

Milk and cream dealers’ license fees due. 

Personal income tax returns due. 

Return of property held for charitable purposes | 
due on date prescribed by assessors, not later 


than March 1, unless time extended to April 1. 

Telephone and telegraph company returns due on 
date prescribed by Commissioner not later than 
March 1. 


March 10 





Alcoholic beverage excise tax return and tax due. | 





March 15 
Cold storage warehouse reports due. 
Motor fuel distributor’s return and tax due. 
March 31 
Railroad’s report of accidents due. 
Report of street railway company leases and con- 
tracts due. 
Telegraph and telephone company reports of re- 


ceipts, expenditures, dividends, capitalization and 
indebtedness due. 





MICHIGAN 
| March 1——— ; 
Property taxes delinquent 
monthly thereafter. 
Severance tax and reports due. 
March 2——_ 
Motor Vehicles—Last day for renewal under ex- 
tension of time granted by Secretary of State. 


and interest 


added 





Gasoline—Common carriers’ statement due. 
March 10 


Common and contract carriers’ monthlv report due. 
Last day for fur dealers to make monthly report. 


March 15———- 








Monthly sales tax return and tax due. 
March 20 ae. 
Gasoline—wholesale distributor’s statement and 
tax due. 


Severance tax and reports delinquent. 





Chain store licenses expire. 
Ice Cream manufacturers—license expires. 


March 1 








| March 5 





February, 1936 


MINNESOTA 





Dairy products dealers’ and manufacturers’ reports 
due. 
Egg dealers’ licenses expire on this date. 
Gross earnings taxes of public utilities due (rgij 
road’s semi- annual payment). 
Insurance agents’ licenses expire. 
Iron severance occupation tax report due. 
Personal property taxes become Siem. 
Reports of game and fur farms due. 
March 5—— 
Cold storage warehouse reports due. 
March 10 
Live stock commission merchants’ 
March 15 
Gasoline tax and fees due. 
Income tax returns and payments (all or first in 
stallment) for calendar year due. 
Information returns are due on or before Marc 
a5. 
Interstate carriers truck mile tax and report due. 
Oil inspection fees due. 
March 31 
Beverage dealers’ licenses expire on this date 
Common carrier financial report due. 





statements due 








MISSISSIPPI 
March 1—— 

A license issued to an insurance agent continue. 
for the next ensuing 12 months after this date 
of each year. 

Admission (amusement) tax and report is due be 
tween the Ist and 10th of each month. 

After this date the Commissioner may receive fron 
insurance agents so much of the license tax 
payable by them as may be due pro rata fo 
tull months of the remainder of the year. 

On or before this date the collector shall mail 
each privilege taxpayer holding an annual license 
and whose license will expire in April, a notice 
thereof, and a renewal blank. 

Oyster packers and canners tile sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre 
ceding month. 

Oyster, sea food, etc., 


monthly inspection 
due on this date. 


tax 1s 





Wholesale oyster and sea food dealers file monthh 
re;;ort on this date. 

March 10—— 

Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 

Motor vehicle monthly mileage tax reports are due 
on or before this date. 

March 15 
Annual information returns due on this date. 
Common carriers must file monthly report, on this 

date, of gasoline and oil delivered by them. 

Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on. this 
date. 

First quarterly installment of the income tax 1s 
due on this date where the return is made on 
the basis of a calendar year. 

Income tax return is due on or before this date, 
if the return is made on the basis of a calendar 
year. 

— gross sales tax and report due on this 

ate. 


Retail dealers in gasoline file monthly report on 
this date. 





MISSOURI 
March 1 
Annual franchise tax return due. 
Annual report to department of labor and indus- 
trial inspection due on or before this date. 
Income information return due on this date. 





| First Monday—— 


County Boards of Equalization in counties of over 
70,000 meet. 

Jackson County Board of Equalization meets. 

March 15 

Annual income return of calendar year corporations 
and individuals due. 

Verified copy of Federal income tax return due 
on this date in the case of calendar year cor- 
porations and individuals. 

Sales Tax monthly return due. 

March 15-April 15 

Each year after March 15 and on or before April 
15, excenot where under extension of time re 
turns are not filed until after April 5 (and in 
such case within 10 days after filing the return), 
income taxes based on calendar year returns are 
assessed. 

Statement of distributors of and dealers in gaso- 
line due. 

Third Monday 

Kansas _ City 
meeting. 

St. Louis Board of Equalization meets to heat 

appeals. 











Board of Equalization holds first 
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March 25 ; . 
Distributors’ and dealers’ reports of gasoline re- 
ceived due. 


Gasoline tax due. 
Gasoline transporters’ statement due. 
Fourth Monday eee 
County Boards of Equalization meet to hear com- 
plaints as to increased assessments in counties 
of 70,000 to 100,000 population. 
First class city boards of equalization meet. 
lackson County Board of Equalization meets to 
“ hear complaints as to increased assessments. 
March 31 
Soft drink report due. 
Manufacturers, wholesalers and dealers tax due. 

















MONTANA 


March 1 : . : 
Annual report of foreign corporations of capital 
stock represented in State of Montana must be 
filed not later than this date in office of Secretary 

of State. 

Corporation license (income) tax returns based on 
calendar year must be filed on or before this 
date each year. ; 

Property taxes—penalties for delinquencies accrue 
at 2 per cent from this date. 

Report of financial condition and indebtedness of 

omestic corporations must be filed with county 
clerk and recorder of the county in which prin- 
cipal place of business is situated and with 
Secretary of State on or before this date each 
year. 

Sleeping car companies file annual statement with 
State Board of Equalization on or before this 
date. 

Sleeping car companies, date of assessment. 

Taxidermists’ reports are due. 


First Monday 
Any owner of a mortgage on real estate upon 
which personal property taxes are made a lien 
and where property owner has failed to pay 
taxes, may file with county assessor written re- 
quest at least 10 days prior to this date to have 
real and personal property of owner separately 
assessed. 

Every tax due upon personal property is a prior 
lien upon such personal property assessed and 
is also a lien upon real property of owner 
thereof. Such liens attach from and after 12 M. 
of Ist Monday in March. 

Every tax on real property is a lien against prop- 
erty assessed. These liens attach as of this date 
each year. 

Mines and mining claims, statements due. 

Personal property is assessed as of this date an- 
nually. Real estate is assessed as of this date 
biennially in the odd numbered years. 

Property tax assessed shall be a lien upon royalty 
interest on and after this date. 

Telephone, telegraph, electric power, transmission 
line, canal, ditch and flume companies must file 
annual property tax return with State Board of 
Equalization on or before this date. 


March 10—— 

Creameries, butter, cheese, or ice cream factories’ 
reports are due. 

Milk or cream buying stations, reports due. 

March 15 

Alcoholic beverages, brewers and 
monthly report and excise tax due. 
ealers’ monthly gasoline tax and report due to 
a Board of Equalization on or before this 
date. 

Heat, gas, street-railway, light, power, water, 
sewerage, telegraph and telephone companies file 
annual report of accounts with Public Service 
Commission on or before this date. 

Railroads and common carriers file monthly report 
of gasoline delivered in state on or before this 
date with State Treasurer and State Board of 
Equalization. 

March 20—— 

Oil producers’ additional 
tax due. 

March 31 

Insurance agents’ licenses expire. 

Licenses of insurance agents expire annually on 
or before this date. 


mo and mining claims, royalty interest report 
ue. 


Public warehousemen’s reports are due. 
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NEBRASKA 








March 1 









coln become delinquent on this date and draw 
interest at the rate of 7 per cent. 


shall be charged. 


















All unpaid real estate taxes for the City of Lin- 


If one-half 
of such taxes is paid on or before March 1 after 
the year levied and the remaining one-half on 
or before September 1, following, no interest 





STATE TAX CALENDAR 





First installment of real property taxes become 
delinquent on this date. 
First installment of real property taxes become 
delinquent in the City of Omaha on this date. 
Last day to pay first installment of personal and 
real estate taxes in the City of Lincoln. 

Personal property may be sold for taxes. 

Railroad depots and such property assessed for 
local taxes as of this date. 

Reports of insurance companies, agents and bro- 
kers due. 


Match 5 : 
Reports of public grain warehouses due. 


March 10—— ; 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 


March 15 
Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
~~ and taxes of retail imitation butter dealers 
ue. 


March 31 
Common carriers’ (railroads, interurban or street 
railways, express car, sleeping car, freight line, 
telegraph and telephone companies) annual re- 
ports to the Railway Commission due. 
— file a return of their property as of this 
ate. 














NEVADA 
March 1 — 
Latest date for publication of annual statement of 
business of foreign corporations. 
First Monday 
Public utilities report due. 

Second installment of property tax due. 
March 15 
Gasoline tax report and taxes due. : 

Utilities—Last dav for filing annual report with 
Public Service Commission. 

March 25 

Petroleum products report and taxes due. 


March 31 

















March 31 





Foreign Corporations—Last day for annual news- 
paper publication of preceding year’s business. 
Interstate and intercounty public utilities property 

tax return due. 


NEW HAMPSHIRE 


March 1 

Annual list of names and places of residence of 
stockholders of railroads and every other divi- 
dend paying corporation due to be filed with 
town clerk. 

Annual reports for milk testing licenses are due. 

Annual analysis fee for commercial fertilizers due. 

Annual statement of insurance companies due. 

Gasoline distributor’s monthly tax due. 


March 10 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

Monthly report of agents of unlicensed fire insur- 
ance companies, manufacturers and wholesalers 
of beverages, and foreign manufacturers and 
wholesalers of beverages due. 


March 15 : 
Monthly report of gasoline distributors due. 


March 20 
Blank inventories for listing taxable property are 
distributed to taxpayers. 
March 31 
Owner of forest land may apply in writing to the 
assessors, as to the Tax Commission for land in 
unorganized places, to have said land listed as 
classified forest land. 

















NEW JERSEY 





March 1 : ae 
On or before this date distributors pay gasoline 
tax. 
Persons engaged in game farming must renew li- 
cense. 


Railroad and canal companies file statements of 
taxable property. 

State Tax Commissioner meets to ascertain (first 
Tuesday) true value of all property used for 
railroad or canal purposes. 

March 5 

Cold storage warehouses file report. 

March 10 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

March 15 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bever- 

ages reports due. 
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Distributors of motor vehicle fuel file monthly re- 
ports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 60 days 
after the close of each month, furnish a state- 
ment, to the State Tax Commissioner, of all 
deliveries to points in New Jersey. 


NEW MEXICO 





March 1 
Annual report of railroad corporations due. 
Taxpayer must notify the tax assessor and report 

property subject to taxation if not visited by him 
before this date. 


First Monday: 
The State Tax Commission meets and assesses 
the property of pipe line, railroad, telegraph, 
telephone and gas transmission companies, bank 
shares and mineral property. 
March 15 
Gross income (occupational) taxes and reports due. 
March 20 
Motor carrier reports and taxes due. 
Pipe line license fees due. 


March 25 
Gasoline distributors’, retail dealers’ taxes and 
reports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 














NEW YORK 





March 1 

Last date, following date of organization, for new- 

ly organized companies to file reports with tax 
commission. 

Last day for president, treasurer or secretary of 
transportation or transmission company to esti- 
mate and appraise capital stock of company 
and forward same to tax commission. 

Last day for real estate, holding and co-operative 
agricultural corporations to file franchise tax 
report. 

Last day for transportation and transmission com- 
panies to file reports with the tax commission. 

March 5 

Cold storage warehouse monthly report due. 

March 25 

Last day to file New York City public utiilty ex- 
cise tax return and pay tax. 

March 31 

Special franchise tax reports due Tax Commis- 
sion from persons, associations or corporations 
subject to the special franchise tax law. 











NORTH CAROLINA 





March 1 
License tax on building and loan associations due. 
March 2 
Penalty of 2 per cent accrues on property taxes. 
March 10 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Ice cream manufacturers’ reports due. 
March 15. 
Gross sales return and tax due on or before this 
date where sales are reported on a monthly basis. 
Income tax returns and first installment not on 
fiscal year basis due. 
Oyster dealers’ licenses expire. 
March 20 
Gasoline tax and report due. 














NORTH DAKOTA 


March 1—— 

First half of mutual and co-operative 
company taxes delinquent. 

Oil inspection reports and fees due. 

Personal property taxes and first half of real estate 
taxes delinquent. 

Tractor fuel oil report and fee due. 
March 10 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 
March 15 
All, or first installment, of income tax on calendar 
year basis due. 

Gasoline reports and taxes due. 

Income tax on calendar year basis returns and 
information returns due. 

— motor carriers mileage report and taxes 
due. 

Owners of tax sale certificates may 
between March 1 and this date. 
March 20 

Surety liable on oil dealers’ bonds. 

March 30 
Egg dealers’ licenses expire. 

March 31 

Cream station and dairy monthly reports due. 

Grain warehouse reports due. 


telephone 








pay taxes 
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OHIO 


March 1— . 
Last day for motor transportation corporations to 
file report. 


Last day, without penalty for all utilities except | 


equipment, freight line, sleeping car and motor 
transportation corporations to file general prop- 
erty tax report. Tax commission may extend 
time 90 days. 

March 2 
Transportation companies including pipe lines re- 

port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

March 5 
Last day for employment agencies to file monthly 

report. 

First Monday 
Financial institutions are required to make returns 

between this date and the second Monday in 
March. 

Dealers in intangibles are required to make returns 
between this date and the second Monday in 
March. 

March 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

Last day for payment of fourth installment of real 














property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 
March 15—— 
Last day for railroads, steamship and express 


companies engaged in transmitting money to for- 
eign countries to file annual report with super- 
intendent of banks. 

Monthly report of unregistered dealers in motor 
vehicle fuels due. 

March 16—— 

Tax commission certifies to secretary of state for 
cancellation of articles, list of public utilities 
which without lawful extension of time have 
failed for 90 days to pay tax on preceding De- 
cember 15. 

Upon request of tax commission attorney general 
must start quo warranto and injunction pro- 
ceedings. Where time extended certification 
made 90 days following extended time. 

March 20 
Alcoholic beverage taxes payable monthly are due. 
Last day without penalty for dealer to report 

sales or taxable use of motor vehicle fuel during 
preceding calendar month. 





Private motor carriers’ monthly report and 
emergency tax due. 
March 30—— 


Transportation companies, including pipe lines, re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

March 31 
Gasoline tax for preceding calendar month due. 
Last day, without penalty, for filing franchise tax 

returns. 

Last day for filing property tax returns and, in 
the case of taxpayers making returns to the 
county auditors, of paying first half of personal 
property taxes. 

Last day to file monthly fishing report. 





Motor vehicle registration applications and fees 
due. 
OKLAHOMA 
March 1—— 


Annual labor report due. 

Excise tax on petroleum report and tax due. 

Gross production tax and report on oil and gas 
due. 

Oil and gas property statements due on the Ist 
day of March or within 30 days thereafter. 

Property statements of express companies due. 

Property tax list shall be filed with assessor. 








Third quarterly installment of property tax de- 
linquent. 
March 5 : 
Reports from mines (other than coal) due. 
March 10 : — 
Report of manufacturers of non-intoxicating al 


coholic beverages due. 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 


March 15—— 
All or first installment of income tax due. 
Gas pipe line reports of daily meter readings due. 
Gasoline taxes and reports due. 
Income tax returns due on basis of calendar year. 
= report and tax of motor vehicle carriers 
due. 
Mar. 20—— 
Monthly sales tax and report due. 
Reports from coal mines due. 
Mar. 31 
Fur dealers’ reports due. 
Last day to file oil and gas property statements. 
Motor vehicle registrations become delinquent. 





| Mar. 
Apiaries must be registered on or before this date | 





THE TAX MAGAZINE 


OREGON 
— 


each year with the county clerk. 

Interinsurance attorneys pay annual license fee on 
this date to the insurance commissioner. 

Interinsurance attorneys report on this date each 
year to the insurance commissioner. 

Property taxes assessed as of this date. 

Real property taxes become a lien thereon from 
and including this date. 

Mar. 10 
Oil well license tax and report due on or before 

this date to county treasurer. 

Mar. 15 
First quarterly installment of property taxes due. 
Fish poundage fee and report and meat dealers’ 

report due on or before this date. 
Gasoline tax and report due to Secretary of State 
on or before this date. 

Mar. 20 
Motor carrier tax due on or before this date. 

Mar. 31—— 

Insurance brokers’ licenses expire on the last day 
of March, next after its issue. 











PENNSYLVANIA 

Mar. 1—— 

Annual report of creamery, etc., licensees due. 

In cities of the third class the tax duplicates are 
issued to the city treasurer (collector) on this 
date. 

Mar. 10—— 

Amusement tax monthly reports and payments due. 

Liquor importers’ reports to Department of Rev- 
enue due. 

Malt beverage tax reports to Department of Rev- 
enue due. 
Mar. 15 
Annual bonus report of foreign corporations due. 
Annual returns of banks or savings institutions 
having capital stock, title insurance or trust 
companies, building and loan associations and 
savings fund societies without capital stock due. 

Capital stock tax report (domestic corporations) 
and franchise tax report (foreign corporations) 
on basis of preceding calendar year due. 

Corporate loans tax reports due. 

Liquor manufacturers’ reports and taxes to De- 
partment of Revenue due. 

— property tax return for state tax purposes 
due. 


Mar. 31—— 
Last day for 1 per cent discount on property taxes 
for City of Philadelphia. 
Monthly reports and tax payments of distributors 
= carriers of liquid fuels (for preceding month) 
ue. 





RHODE ISLAND 
Mar. 1—— 
Annual franchise tax return of domestic corpora 
tions due. 
Annual report of public utilities due. 
Corporate excess tax return due. 
Mar. 10——— 
Gasoline distributors’ monthly tax due. 
Mar. 15 
Gasoline distributors’ monthly report due. 





SOUTH CAROLINA 


Mar. 1—— 

Additional penalty of 5 per cent is added to prop 
erty taxes if not paid by this date. 

It shall be the duty of each owner of lands and 
of any new structures thereon which shall not 
have been appraised for taxation to list the 
same for taxation with the county auditor of the 
county in which they may be situate, on o1 
before this date next after the same shall be- 
come subject to taxation. 

Return of personal assets of transportation and 
telegraph companies shall be made before this 
date annually to County Auditors. 


The president and secretary of every railroad 
required annually between the Ist day of January 
and the Ist day of March to make out a prop- 
erty statement. 


The time for the making of property tax returns 
to the county auditors of South Carolina is from 
January Ist to March 1st of each year. Such 
returns are received up to the Ist of March of 
each year without penalty. 

Timber carts license tax in Dorchester County are 
collected on this date annually. 

First Tuesday. 

The township boards of assessors and special 
boards of assessors shall meet annually on this 

date to compare and consider returns. 





| 
| 
| 
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Ke 
| Mar. 10 
Admissions to amusements return and stamp tay Match 1 
due. Annu 
Power tax and report of public utilities due, yo 
anc 
Mar. 1-15 
For that portion of the township of Florence, {o, March 
the county of Florence, lying within the liming OS.‘ 
of the city of Florence, returns of real estate - 
and improvements are made not only between 
January 1st and March Ist but also between 
March 1st and March 15th. ; 
Mar. 4—— 
Fisheries monthly stamp report due not later tha March 
this date. Agen 
March 5—— 
Fishing license tax report is due within 5 day. Annu 
of the end of each calendar month. : ~ 
Oyster or clam shuckers stamp report must beg Ciga! 
mailed on or before the Sth day of each syc. shi 
ceeding month. Last 
Sturgeon, caviar or shad dealers file a report with. ref 
in 5 days of the end of each month. rai 
Tobacco warehousemen required to file statemen: se\ 
on or before the 5th day of each month. 2,5 
March 15 Last 
Corporation income tax is paid annually on or be to 
fore this date when return is made on calenda Last 
year basis. AL 
Corporation income tax information return shall be 1% 
filed on or before this date when return is made . 
on calendar year basis. Repc 
Corporation income tax return is filed on or before March 
this date when return is made on calendar year} Ciga 
basis. sh 
If property taxes are not paid on or before this Last 
date county treasurer issues his tax execution fo; , 
taxes, assessments and penalties against property§ March 
of defaulting taxpayer. Gas 
March 20 Match 
Gasoline tax and report of dealers, distributors,§ Mon 
importers and storers due on or before this date Oil 
Third Tuesday March 
Property tax returns and lists with valuation§ Oil 
made by township boards of assessors and special Oil 
boards of assessors shall be laid by them before ay 
the county auditor on or before this date an 
nually. 
Fourth Monday 
Whenever the valuation and assessment of any 
property is fixed by the township or specialff Marck 
boards of assessors by a sum greater by $10(§ Ins 
or more than amount returned by owner of Ins 
agent, notice is given owner or agent on or be e 
fore this date. Sm: 
Fourth Tuesday. Marcl 
County boards of equalization meet on this datef Mo’ 
each year. Marcl 
March 31 Car 
Insurance adjuster’s license fee is paid on or beforef Mo 
this date each year. a 
Insurance agent’s license fee is paid on or before Mo 
this date annually. Marc! 
Insurance broker’s license fee is due on or before Fir 
this date annually. “ 
Phosphates royalty must be paid at the end « Mo 
every quarter, or three months, the first quarte§ Sa) 
to commence to run on January Ist each year man 
Mo 


March 1 q : 
Annual reports of foreign corporations due 
Warehouse reports due. 


March 10—— 
Employment agency reports due. 
March 15 


Gasoline ee pat and taxes due. 
Inspector o 


March 31 
Chain store report and tax due within 30 day: 


Severance tax and report due within 30 days after 


Match 1—— 
Additional penalty of 14 of 1 per cent for eac 


SOUTH DAKOTA 








petroleum products may require report 





after this date. 


this date. 


TENNESSEE 


month property taxes are delinquent is adde‘ 
to property tax on the first day of each month 
beginning with this date, following due date © 
payment (first Monday in October preceding 


Insurance report of business in unauthorized com 
panies must be made on or before this date eac* 
year. 

Not later than this date, the attorney designate 
by Trustee with approval of County Judge, file 
suits in Circuit or Chancery Courts of Count! 
for collection of delinquent land taxes due thi 
State, county and municipality, as well as in 

terest, penalties and costs. 














rch 15 
eae stocks and bonds income tax return filed| warch 1 


Advertising (outdoor) annual fee is payable to 
Secretary of State in advance on this date. 

Annual License Tax of Corporations—Report is 
filed and tax paid to State Treasurer annually 

Duplicate report must be 


March 31 ; 
Oils and volatile substances quarterly report shall 


March 1 ' : 
Agent of foreign insurance company, license fee 


Last day to file reports of such companies relating 


Last day to file copies of said reports with the 


Report of emigrant agents due. 


March 15 
Cigarette Tax—Wholesale dealer’s report of drop 


March 20 


Match 25 


March 1 - . : 
Insurance agent’s certificate of authority expires. 
Insurance agent’s license to sell fire insurance 


Small loans business license expires. 
March 5 
Monthly report of cold storage warehouses due. 
March 10—— a: 

Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 


Motor carriers’ special tax report due. 


March 15 : ' 
First instalment of income (franchise) tax due. 
Income (franchise) tax return for calendar year 


Sales tax and return due. 





February, 1936 















on or before this date with Department of Fin- 
ance and Taxation, Excise Division. 





be furnished as of the last day of March. 


TEXAS March 28 








due. 





companies to Mayor due. 


Cigarette Tax—Wholesale dealer’s report of drop 


shipments due. 





BOARD OF TAX APPEALS DECISIONS 


VERMONT 


on or before this date. 
filed with Commissioner of Taxes. 

Annual report of creameries, cheese factories, con- 
denseries and receiving stations due. 


Annual domestic corporation financial report must 
be filed with Secretary of State before this date 
when extension of time for filing is granted by 

: Secretary of State from February 28. 

Annual report of water, light, gas, or sewerage| march 31 


Lightning rod installation license expires. 
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WEST VIRGINIA 


March 2—— 
Gasoline tax and reports due (for January). 


March 10—— 


excise tax due. 
Petroleum dealers’ reports due. 


March 15—— 


Retail sales tax and return due. 


March 30 
Gasoline tax and reports due. 





WISCONSIN 





March 1 


Last day to file with Secretary of State annual VIRGINIA cense taxes based on gross premiums due. 
report of corporations leasing or operating street | March 1 . : Fire, marine and sprinkler leakage stock insurance 
railway, electric light or power, gas, water or Annual registration fee due. companies’ license taxes based on gross premiums 


sewerage properties in cities or towns of over 
2,500 population. 





to rates charged for services rendered. March 1-10 


: : Mie ; due. 
Mayor of city wherein principal place of business ne 


is located. March 10 








shipments due. 














Franchise tax due on or before this date. 
Penalty of 5 per cent and interest at rate of 6 per 
cent per annum added. 


Medicine, salve, liniments, etc., vendors’ reports 
Oyster purchaser’s inspection fee due. 


Beer excise tax and report of beer sold during 
previous month due on or before this date. _ 
Beverages of not more than 3.2 per cent alcoholic 

— excise tax -_* ort of beverages sold 
. n revious mont 
Last day to file franchise tax report. ya _ 
2 Tobacco warehouse report due. 
Gasoline taxes and reports due. March 20—— 
Gasoline statement and tax due. 
Monthly report and tax of cement distributors due. March 31 
Oil production reports and taxes due. 


March 30—— 
Oil carriers’ report due. 


Oil Production Report—Oil withdrawn from stor- 


Quarterly licenses (other than a license for which 
the certificate of a court is required by law 
before it can be granted, and other than a license 
which the law imposing the same provides shall 
not be prorated) expire. 


due. 


based on gross income due. 






receipts due. 
March 2 





March 5: 
Monthly report of cold storage warehouses due. 


March 10—— 
Alcoholic beverage monthly reports due. 


March 15 





ue on or before this 





ration, with assessors of incomes by others. 
express companies due. 


endar year. 
Statement of transfers of corporate stock due. 


March 20—— 





age due. Gasoline dealers must file monthly report and pay 
WASHINGTON = 
ae March 30 - : 
UTAH arc , Transportation company gasoline tax reports due. 
Assessment and lien date for property taxes. March 31 





pany schedules. 
expires. 





March 15. 





alcoholic beverages due. 








due. 
Monthly gasoline tax and report due. March 31 





schedules. 





First day to return telephone and electric com- 


Report of cutting of forest crop due. 
Steamboat companies’ reports and fees to Depart- 
ment of Public Works due March 1-15. 


Annual toll-bridge company reports due. 

Butter substitutes reports and taxes due. 

Forest crop yield tax delinquent. 

Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 

Last day for property tax rebates. 

Personal property tax lien follows insurance money 
on destroyed property. 

Steamboat companies’ reports and fees to Depart- 
ment of Public Works due March 1-15. 


Fish quarterly reports and license fees due. 
Game farming license fees due. 


March 20—— ; | Last day to return telephone and electric company 
Monthly fees of motor carriers due. 








Powdered milk license expires. 
Privilege dividend return and tax due. 


WYOMING 
March 1 





Mileage statement of car companies due. 

Mileage statement of railroad companies due. 
March 10—— 

Carriers monthly gasoline tax and report due. 
March 15 





assess tax against express companies. 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
March 20—— 
Motor carrier compensatory tax and report 








Significant Decisions 
of the Board of Tax Appeals 


Aliens—Taxation of Income.—In 1929 the petitioner, an 
alien residing in the United States, went to Russia under 
a contract to perform services there for a period of two 
years. He returned to the United States on his vacation 
in 1930. At the expiration of his vacation he went again 
to Russia, where, because of an extension of his contract 
shortly before its termination he remained until his next 
vacation in 1932, when he returned to the United States. 
At the expiration of this vacation he went to Russia, where 
he remained until 1933, when upon the termination of 
his services there he returned to the United States. Since 
his return in 1933 he has married a citizen of the United 
States and has continued to live here. Upon the occasion 
of each of petitioner’s returns to the United States his re- 
entry was by means of permits issued to him on the basis 
of applications made by him indicating that his visits abroad 
were Only temporary. The Board held that the petitioner 
was an alien resident of the United States during the tax- 
able year 1931 and that the salary he received during that 
year for services performed in Russia constituted taxable 
income.—L. E. L. Thomas v. Commissioner, Dec. 9173 [CCH]; 
Docket No. 9173. 





Bad Debts.—Bad debt deduction is disallowed where a 
bank wrote down the value of certain bonds held by it. 
“Tt will be noted from this stipulation that the bank made 
two charge-offs against each of the items in question, 
one voluntarily at the end of 1931, and the other during 
Februery 1932, at the direction of a bank examiner. Noth- 
ing is stipulated from which it could be determined whether 
either of the bonds was in 1931 worthless or recoverable 
only in part, and unless the Board is required as a matter 
of law to regard the direction of a national bank examiner 
as a conclusive equivalent of the statutory condition of 
Section 23 (j), Revenue Act of 1928, no finding of fact can 
be made to support the deduction claimed. * * * The 
evidence in this proceeding shows that the write-off which 
was made in 1931 was voluntary and not directed by the 
bank examiner, and that the second write-off, although 
made at the direction of a bank examiner, was not a 
‘charge-off within the taxable year’ as the revenue act 
requires.”—Citizens National Bank of Orange v. Commis- 
sioner, Dec. 9177 [CCH]; Docket No. 76993. 


Defaulted bonds of debtors in receivership, owned by a 
national bank, and ascertained by the bank’s president 
and a national bank examiner to be recoverable only in 
part, are held, upon the evidence, recoverable only in part 


(Continued on page 112) 
































Brewers’ and beer distributors’ monthly report and 



































Personal net income tax returns and payments due. 



























































Casualty and suretyship insurance companies’ li- 
































Life insurance companies’ annual license taxes 











Telephone companies’ reports of and tax on gross 

















Transportation company gasoline tax reports due. 















































Information returns of wages, salaries, rents, ete., 
due to be filed with tax commission by corpo- 


























Report by railroad, telegraph, sleeping car and 











Return of income and first installment of tax due, 
unless taxpayer is on fiscal year other than cal- 



















































































































































Annual statement of sleeping car companies due. 
Gross receipts tax report of express companies due. 









































If return not filed, board shall ascertain facts and 
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Refund Status of Processing Taxes 


N NO uncertain terms, the United States Supreme 

Court has invalidated the taxes imposed under 
the AAA, but there siill remains doubt as to the 
disposition of nearly a billion dollars collected under 
the Act from processors, importers, and distributors. 

The uncertainty over the refund status of those 
who made payments to the Government under the 
original AAA and the act as amended by the Act of 
August 24, 1935, results from the fact that only the 
validity of the AAA taxes were at issue in the cases 
of U. S. v. Butler et al., Receivers of Hoosac Mills 
Corp.,' decided January 13, 1936, and Rickert Rice 
Mills, Inc. v. Fontenot,? decided January 13, 1936. In 
the Butler case the taxes under the original AAA 
were held invalid, and in the Rickert Rice Mills case, 
aside from making the same decision with respect to 
the taxes under the amended act, the Court confined 
itself to a ruling that because the processing taxes 
are invalid, repayment to the petitioner shall be made 
of funds which, pending suit, were impounded with 
the District Court as surety for taxes alleged to be 
due. In neither case was the Court given occasion 
to discuss or decide whether Section 21 (d) of the 
AAA, as amended, which prescribes how refunds of 
taxes under the Act are to be made, affords an ade- 
quate remedy at law, and in the Rickert Rice Mills 
case the Court expressly so stated. 


Applicable Section of Law 


It will probably be a long time before a case in- 
volving the validity of Section 21 (d) will reach the 
Supreme Court for decision. In the meantime it 
can be expected, unless Congress passes a law pro- 
hibiting refunds of the invalidated taxes, that, if the 
Treasury Department makes any refunds, they will 
be on the basis prescribed in Section 21 (d). There- 
in the general rule governing refunds [exceptions 
shown in italics] is as follows: 

(d) (1) No recovery, recoupment, set-off, refund, or 
credit shall be made or allowed of, nor shall any counter 
claim be allowed for, any amount of any tax, penalty, or 
interest which accrued before, on, or after the date of the 
adoption of this amendment under this title (including any 








1 See summary of decision, p. 97. 
2 See summary of decision, p. 98. 





overpayment of such tax), unless, after a claim has been duly 
filed, it shall be established, in addition to all other facts 
required to be established, to the satisfaction of the Com- 
missioner of Internal Revenue, and the Commissioner shall 
find and declare of record, after due notice by the Commis- 
sioner to such claimant and opportunity for hearing, that 
neither the claimant nor any person directly or indirectly 
under his control or having control over him, has, di- 
rectly or indirectly, included such amount in the price of 
the article with respect to which it was imposed or of any 
article processed from the commodity with respect to 
which it was imposed, or passed on any part of such 
amount to the vendee or to any other person in any man- 
ner, or included any part of such amount in the charge or 
fee for processing, and that the price paid by the claimant 
or such person was not reduced by any part of such amount. 
In any judicial proceeding relating to such claim, a transcript 
of the hearing before the Commissioner shall be duly 
certified and filed as the record in the case and shall be so 
considered by the court. The provisions of this subsection 
shall not apply to any refund or credit authorized by subsection 
(a) or (c) of Section 15 [exemptions], Section 16 [floor 
stocks], or Section 17 [exportations], of this title, or to any 
refund or credit to the processor of any tax paid by him with 
respect to the provisions of Section 317 of the Tariff Act 
of 1930. |Italics supplied.] 


Of interest in connection with these requirements 
is the decision of the Supreme Court on the validity 
of similar provisions in Section 424 (a) (2) of the 
Revenue Act of 1928, made in U. S. v. Jefferson Elec- 
tric Mfg. Co., 291 U. S. 386. Therein it was held 
that those provisions were not invalid when applied 
to a suit for refund of taxes paid before the effective 


date of that section, and so the Court upheld the 
validity of that law. 


Refunds Based on Floor Stocks 


With respect to possible refunds based upon stocks 
of goods processed wholly or in chief value from any 
commodity to which a processing tax applied which 
were in stock at the date when the processing taxes 


are deemed to have been held invalid, Section 21 
(d) (2) provides: 


In the event that any tax imposed by this title is finally 
held invalid by reason of any provision of the Constitu- 
tion, or is finally held invalid by reason of the Secretary 
of Agriculture’s exercise or failure to exercise any power 
conferred on him under this title, there shall be refunded 
or credited to any person (not a processor or other 
person who paid the tax) who would have been entitled 
to a refund or credit pursuant to the provisions of sub- 
sections (a) and (b) of Section 16, had the tax terminated 
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by proclamation pursuant to the provisions of Section 
13, and in lieu thereof, a sum in an amount equivalent to 
the amount to which such person would have been en- 
titled had the Act been valid and had the tax with respect 
to the particular commodity terminated immediately prior 
to the effective date of such holding of invalidity, subject, 
however, to the following condition: Such claimant shall 
establish to the satisfaction of the Commissioner, and the 
Commissioner shall find and declare of record, after due 
notice by the Commissioner to the claimant and oppor- 
tunity for hearing, that the amount of the tax paid upon 
the processing of the commodity used in the floor stocks with 
respect to which the claim is made was included by the 
processor or other person who paid the tax in the price of 
such stocks (or of the material from which such stocks were 
made). In any judicial proceeding relating to such claim, 
a transcript of the hearing before the Commissioner shall 
be duly certified and filed as the record in the case and 
shall be so considered by the court. Notwithstanding any 
other provision of law: (1) no suit or proceeding for the 
recovery, recoupment, set-off, refund or credit of any 
tax imposed by this title, or of any penalty or interest, 
which is based upon the invalidity of such tax by reason of 
any provision of the Constitution or by reason of the 
Secretary of Agriculture’s exercise or failure to exercise 
any power conferred on him under this title, shall be main- 
tained in any court, unless prior to the expiration of six 
months after the date on which such tax imposed by this 
title has been finally held invalid a claim therefor (con- 
forming to such regulations as the Commissioner of In- 
ternal Revenue with the approval of the Secretary of the 
Treasury, may prescribe) is filed by the person entitled 
thereto; (2) no such suit or proceeding shall be begun 
before the expiration of one year from the date of filing 
such claim unless the Commissioner renders a decision 
thereon within that time, nor after the expiration of five 
years from the date of the payment of such tax, penalty, 
or sum, unless suit or proceeding is begun within two 
years after the disallowance of the part of such claim to 
which such suit or proceeding relates. The Commissioner 
shall within 90 days after such disallowance notify the 
taxpayer thereof by mail. [Italics supplied.] 


lor information purposes in connection with claims 
for refunds based upon stocks held “immediately 
prior to the effective date of such holding of invalid- 
ity,’ inventories as of two different dates may be 
necessary if any goods were on hand that involved 
taxes paid under the Act prior to the amendment of 
\ugust 24, 1935, for the reason that 
the date of the Butler case, holding 
taxes under the original AAA un- 
constitutional, was January 6, 1936, 
and that of the Rickert Rice Mills 
case, invalidating the taxes imposed 
by the AAA, as amended by the 
\ct of August 24, 1935, was Janu- 
ary 13, 1936. The Bureau may 
hold, however, that there was no 
final adjudication of the invalidity 
of all the processing taxes until the 
Supreme Court rendered its deci- 
sion in the Rickert Rice Mills case, 
and, in that event, but one inven- 
tory and that as of the close of 
january 12, 1936, will be necessary. 
lsut because of the uncertainty it 
would seem advisable to have two 
inventories, one as of the close of 
January 5, 1936, and another as of 
the close of January 12, 1936. In 
order to establish the right to re- 
funds it is advisable to show de- 
tailed information as to each item 
inventoried—the name of the person 
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or firm from which purchase was made, date of the 
purchase, and whether the processing tax was paid 
by the processor and included in the price paid by 
the one making the inventory. 

It is noteworthy that under Section 21 (d) (2) of 
the AAA, as amended (see text above), it is re- 
quired, as a prerequisite to suit, that claims for re- 
fund be filed within six months after the date on 
which the tax in question has been finally held to 
be invalid. The time within which such suits must 
be filed is also fixed. 

With respect to any processing taxes, whether 
imposed by the original AAA or by the amended 
AAA, which were not paid to the collector but were 
impounded or placed in escrow pending the outcome 
of the issue of the validity of the processing taxes, 
all that is necessary, as a result of the decision of 
the Supreme Court in the Rickert Rice Mills case, 
is an order from the local court with which the funds 
were impounded. 


Total Federal, State and Local Tax 
Collections Estimated at 
9 4 Billions 


OTAL tax collections in the United States— 

Federal, state, and local—in 1934 are estimated 
by the National Industrial Conference Board to have 
been $9,500,000,000. In 1930 tax collections reached 
an estimated total of $10,300,000,000. The decline 
of about 8 per cent between 1930 and 1934 was pri- 
marily a consequence of decrease in income of tax- 
payers and therefor is not viewed as a reduction of 
the tax burden. The following is from the Confer- 
ence Board’s announcement of its study of 1934 tax 
collections : 


For the period 1932 to 1934 the ratio of tax collections 
to national income averaged about 20 per cent, a much 


By Ewing Galloway, N.Y. 


The Lincoln Memorial, Washington, D. C. 
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higher figure than in years prior to the depression, when 
the ratio ranged between 10 and 12 per cent. 

In its analysis of the relation of taxes to national income, 
the Conference Board’s study points out, other things 
being equal, a low ratio indicates a moderate amount of 
socialization, and a high ratio a high degree of socialized 
activity. A ratio of public income to social or national 
income in excess of 50 per cent would be possible only in a 
state in which private industry had taken second place 
to government as a provider of goods and services. While 
industry might be able to function if the ratio were above 
50 per cent, there is reason to doubt that it could function 
effectively. So large a ratio would involve not only a 
progressive narrowing of the field of private activity and 
a corresponding broadening of the field of public activity, 
but also the imposition of tax burdens on business and 
individuals that would prove to be intolerable. 

Present conditions do not justify a belief that a rising 
level of income will necessarily result in an immediate and 
marked decline in the ratio of tax payments to income. 
The ratio for the country as a whole will probably not fall 
much below 20 per cent for some time. The relief load, 
the budget-balancing efforts which it is presumed the Fed- 
eral Government will soon make, together with the un- 
satisfactory condition of the finances of many state and 
local governments, afford little reason for believing that 
actual reductions in tax rates and the elimination of tax 
sources will result in a reduced tax burden at any time 
within the next few years. 


Internal Revenue for Fiscal Year 1935 
Exceeds 3 Billion Dollars 


OLLECTIONS of internal revenue during the 
fiscal year 1935 amounted to $3,299,435,572, com- 
pared with $2,672,239,195 for the fiscal year 1934, an 
increase of $627, | 96,377, or 23 per cent, according to 


the annual report of the Commissioner of Internal 
Revenue. 


Income-tax collections for the fiscal year 1935 
were $1,099,230,383, compared with $817,025,340 in 
the preceding fiscal year, an increase of $282,205,043, 
or 35 percent. The greater part of this increase was 
due to larger current income-tax collections during 
the second half of the fiscal year 1935, which re- 
flected not only the relatively higher individual 
incomes and corporate earnings for the calendar 
year 1934 but also the effects of the Revenue Act of 
1934 and the Treasury’s change in its administration 
of depreciation allowances. “The latter factor, to- 
gether with the special efforts of the Bureau of In- 
ternal Revenue to collect back taxes on incomes, 
resulted in increased collections from this source 
during the fiscal year 1935, the report says. 

Collections from miscellaneous internal-revenue 
taxes, exclusive of agricultural adjustment taxes, 
amounted to $1,673,982,831 in 1935, as compared 
with $1,483,790,969 during the preceding fiscal vear, 
an increase of $190,191,862, or 13 per cent. Due 
chiefly to the fact that 1935 was the first full fiscal 
vear during which repeal of the Eighteenth Amend 
ment was effective, collections from taxes on dis- 
tilled spirits and wines showed a substantial increase 
in 1935 as compared with the preceding year. Col 
lections from certain other sources, chiefly from 
taxes on estates, gifts, fermented malt liquors, and 
tobacco, also increased and more than offset de- 
creased collections from taxes on gasoline due to 
lower rate of tax, documentary stamp taxes, and 
the repealed taxes on dividends and checks. 








Agricultural adjustment tax collections were 
$526,222,358 in 1935, as compared with $371,422,886 
in 1934, an increase of $154,799,472, or 42 per cent. 
This increase was due mainly to the fact that these 
taxes were not in effect during the full fiscal year 
1934, and in the case of peanuts, rice, the tobacco 
producers’ sales tax, and the cotton ginning tax, not 
until the fiscal year 1935. 


Back Tax Collections 


The total additional revenue made available for 
collection (exclusive of jeopardy assessments) was 
$179,039,568, as compared with $194,030,746 the pre- 
vious fiscal year. The field forces of the Income Tax 
Unit secured agreements to the immediate assess- 
ment and collection of $23,797,542, while $155,242,027 
was assessed after consideration in Washington. 
Total additional assessments resulting from office 
audits and field investigations amounted to 
$322,105,910.44, of which $240,634,483.25 was from 
income tax. 


Tax Refunds 


Tax refunds during the fiscal year amounted to 
$56,122,153, which includes $32,063,188.81 for refunds 
of AAA taxes. 

During the fiscal year, 621 investigations were 
made by the Intelligence Unit of alleged evasions of 
income tax, resulting in the recommendation for 
prosecution of 159 cases. There were 50 convictions 
on this charge, with 1 acquittal during the year. In 
vestigation of these cases resulted in recommenda 
tion for assessment of additional taxes and penalties 
aggregating $20,212,161. 


Personnel Changes in Office of 
Assistant General Counsel 


a FOLLOWING reassignments of personnel 
in the office of the Assistant General Counsel 
for the Bureau of Internal Revenue, effective Decem- 
ber 30, 1935, have been announced: 


Review Division.—B. D. Hathcock succeeds John 
F. Greaney as head of the Review Division, and 
Henry A. Cox of the Appeals Division was appointed 
assistant head of the Review Division. 


Appeals Division —Harry F. Morton was appointed 
acting head of the Appeals Division. Ottamar 
Hamele, former head of this division, was appointed 


a member of the Assistant General Counsel’s Com- 
mittee. 


Civil Division —Shelby S. Faulkner was relieved 
of his duties as a member of the Assistant General 
Counsel’s Committee and appointed acting head of 
the Civil Division in place of D. A. Taylor, who was 
assigned to other duties. C. L. Christie was ap 
pointed assistant head of the Civil Division. 

Assistant General Counsel’s Committee.—P.C. Alex- 
ander was designated chairman of the Assistant 
Counsel’s Committee i in place of J. M. Williamson, 
who was assigned to other duties. John D. Foley 
was relieved of his duties as general assistant and 
appointed a member of the Assistant General Coun- 
sel’s Committee. H. Uriell, former member of 


the committee has been assigned to other duties. 


February, 1936 
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The members of the Assistant General Counsel’s 
Committee are now as follows: P. C. Alexander 
(chairman), P. S. Crewe, Ottamar Hamele, and John 
D. Foley. 


Until further notice, the following assignment of 
duties in the review of the work of the various divi- 
sions and sections has been made: 


1. Appeals, Penal and Legislation and Regula- 
tions—L. S. Cannon. 

2. Review and Civil—J. A. Miller. 

3. Bankruptcy and Receivership and Interpreta- 


tive Division cases involving administrative law 
questions—John W. Burrus. 





Federal Tax Legislation Prospects 


F the AAA taxes had not been invalidated and 
the Treasury did not face the necessity of paying 

the soldiers’ bonus there would be reasonable assur- 
ance that no new taxes would be levied at this ses- 
sion of Congress, but under present conditions 
Congress can hardly escape taking some measures 
to at least partly fill the wide chasm between gov- 
ernment receipts and expenditures. 

Having passed the bonus bill over the President’s 
veto, Congress is obligated to provide a means for 
financing the legislation. Meanwhile, in the absence 
of any Administration recommendations, various 
members of Congress’ have been endeavoring to 
work out a tax scheme to replace the AAA taxes. 


Rep. Phil Ferguson of Oklahoma (Dem.) has in- 
troduced a bill in the House (H. R. 10502) which 
provides for amendment of the Revenue Act of 1934 
by addition of a new section imposing taxes upon 
the processing of certain agricultural articles. Being 
divorced from any plan for expenditure of the pro- 
ceeds, the presumption apparently is that the taxes 
would be valid. 


The rates imposed by this bill are similar to those 
under the AAA, e. g.: wheat, 30 cents a bushel; 
cotton, 4.2 cents per pound of lint cotton; field corn, 
20 cents per bushel; hogs, $1.25 per hundredweight, 
live weight; sugar beets and sugarcane 14 cent per 
pound; rice, 1 cent per pound; peanuts, 1 cent per 
pound; rye, 30 cents per bushel. Processing of flax 
seed, perilla seed, hempseed, and tobacco would also 
be subject to tax. Taxes corresponding to the com- 
pensating taxes on jute fabric, jute yarn and paper 
are provided for. 


Following are digests of other bills which have 
een introduced at this session of Congress. 


Appropriation for AAA Benefit and Rental Payments.— 
H. R. 9968, introduced by Rep. Clifford R. Hope of Kansas 
(Rep.), provides for appropriation of $300,000,000, or so 
much thereof as may be necessary for the purpose of carry- 
ing out crop adjustment contracts made under the AAA.— 
Referred to the Committee on Agriculture. 


Business Taxes in Alaska—H. R. 9274, introduced by 
Representative Anthony J. Dimond of Alaska (Dem.), 
authorizes the tasukaned of Alaska to alter, amend, or 
repeal certain laws of Alaska (Sec. 460, Chap. "44. Title TI 
of the Act approved March 3, 1899, as amended by 31 St. 
330, approved June 6, 1900) imposing taxes for carrying on 
business and trade, and for other purposes.—Referred to the 
Committee on Territories and ordered to be printed. 
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Constitutional Amendment.—H. J. Res. 429, introduced 
by Samuel Dickstein of New York (Dem.), proposes 
amendment of Article I, Section 8, of the Constitution 
by adding a paragraph to be known as paragraph 19th 
thereof, as follows: 

The Congress shall have power to make all laws necessary to pro- 


mote agriculture throughout the United States, including all transactions 
in agricultural commodities and control over farm production. 


The resolution was referred to the Committee on Judiciary. 


H. J. Res. 446, introduced by Rep. Phil Ferguson of 
Oklahoma (Dem.), provides for amendment of Section 8 of 
Article I of the Constitution to read as follows: 

The Congress shall have power to levy and collect taxes, duties, 
imposts and excises; and to pay the debts and provide for the common 


defense and general welfare of the United States; but all duties, imposts 
and excises shall be uniform throughout the United States. 


Section 8 of Article I of the Constitution now reads: 


The Congress shall have power to levy and _ collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common defense 
and general welfare of the United States; but all duties, imposts and 
excises shall be uniform throughout the United States, 


Bill referred to the Committee on the Judiciary. 


Fur Tax.—S. 3654, introduced by Sen. James P. Pope of 
Idaho (Dem.), provides for amendment of Section 604 of 
the Revenue Act of 1932, which imposes a manufacturers’ 
excise tax of 10 per cent on furs, to read as follows: 

There is hereby imposed upon all furs dressed or dyed in the United 
States (1) a tax equivalent to 4 per centum of the sum of the value of 
such raw furs and a fair charge for their dressing upon all raw furs 
so dressed; and (2) upon all dressed furs so dyed, a tax equivalent to 
4 per centum of a fair charge for their dyeing. Such taxes shall be 
paid by the consignor of the furs on whose behalf they are dressed or 
dyed, as the case may be, whether they are dressed or dyed by him 
or by another for him. The term “fur’” as used herein shall mean fur 
on the hide or pelt; and the term “raw fur’ as used herein shall mean 
fur that has not been dressed. 

(b) The provisions of this section shall not apply to trappers or other 


individuals dressing furs which they have trapped or killed for their 
personal use. 


(c) The taxes imposed under this section shall be collected on all 
dressed or dyed imported furs at the point of entry. 
Bill referred to the Committee on Finance. 


Jurisdiction of the Board of Tax Appeals.—H. R. 9489, 
introduced by Representative Carl Vinson of Georgia 
(Dem.), confers jurisdiction on the United States Board 
of Tax Appeals in respect to the “manufacturers’ excise 
taxes” imposed by Title IV of the Revenue Act of June 6, 
1932, as amended, in the same manner and subject to the 
same procedure, including rights of appeal and the limita- 
tions with respect to assessment and collection, as are now 
provided with respect to income taxes, estate taxes, and 
gift taxes.—Referred to the Ways and Means Committee and 
ordered to be printed. 


Oleomargarine Tax Increase.—H. R. 9865, introduced by 
Rep. Gerald J. Boileau, Wis. (Prog.), would impose, in ad- 
dition to all other taxes now levied upon oleomargarine, a 
tax of 5 cents per pound to be paid by the manufacturer 
thereof. H. R. 9672, introduced by Rep. Francis D. Culkin, 
New York (Rep.), raises the ante in favor of butter pro- 
ducers by providing for a like tax at the rate of 10 cents 
per pound.—Both Bills referred to the Committee on Agri- 
culture and ordered to be printed. 


Petitions to Board of Tax Appeals.—H. R. 9675, intro- 
duced by Rep. Fritz G. Lanham, Texas (Dem.), proposes 
that the first paragraph of Section 272 (a) of the Revenue 
Act of 1934 and corresponding sections of the Revenue Acts 
of 1926, 1928, and 1932 be amended by inserting at the end 
thereof the following sentence: “Any petition shall be 
held to have been held within such ninety-day period [with- 
in which after notice of deficiency mailed by the Commis- 
sioner taxpayer may file a petition with the Board for a 
redetermination of the deficiency] if filed not more than 
ten days after the expiration of such period and if sent by 
registered mail and mailed at the post-office from which 
sent not later than such time prior to the expiration of such 
period as is normally required for registered mail mailed at 
such post-office to be delivered to the Board of Tax Ap- 
peals.”—Referred to the Ways and Means Committee and 
ordered to be printed. 


Potato Act Repeal.—H. R. 10125, introduced by Rep. 
Martin J. Kennedy of New York (Dem.), provides for 
repeal of the Potato Act of 1935 (Public, No. 320, 74th 


Cong., approved August 24, 1935).—Referred to the Com- 
mittee on Agriculture. 
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Potato Act.—H. R. 9665, introduced by Rep. Henry 
Ellenbogen of Pennsylvania (Dem.), provides for repeal 
of Public, No. 320, 74th Congress, known as the Potato 
Act.—Referred to the Committee on Agriculture. 


Publicity of Compensation of Officers and Employees of 
Corporations.—S. 3504, introduced by Senator Royal S. 
Copeland, New York (Dem.), would repeal Section 148(d) 
of the Revenue Act of 1934, which requires that corpora- 
tions shall submit a list of the names of all officers and 
employees receiving salary or other compensation in excess 
of $15,000 per annum.—Referred to the Committee on Finance. 


Silver Purchase Act—Repeal of Certain Sections.—H. R. 
9674, introduced by Rep. Clare E. Hoffman of Michigan 
(Rep.), provides for repeal of sections 3lla, 3l6a, 316b, 
405a, 448 to 448e, inclusive, 734a and 734b of Title 31 of 
the Silver Purchase Act of 1934.—Referred to the Commit- 
tee on Ways and Means. 


Tax Liens Under AAA.—H. J. Res. 445, introduced by 
Rep. Everett M. Dirksen of Illinois (Rep.), provides for 
removal of clouds on title to property and cancellation of 
liens and encumbrances which exist on account of taxes 
(including penalties and interest) imposed under Title I of 
the Agricultural Adjustment Act, as amended.—Referred 
to the Committee on Agriculture. 


Tax Liens Under Bankhead Act.—H. J. Res. 448, intro- 
duced by Rep. Hampton P. Fulmer of South Carolina 
(Dem.), provides that all liens and encumbrances on prop- 
erty to secure or enforce claims for any taxes (including 
interest or penalties) imposed under the Act of April 21, 
1934 (the Bankhead Cotton Control Act) shall be ex- 
tinguished and released.—Referred to the Committee on 
Agriculture. 


Tax on Toilet Preparations.—H. R. 9867, introduced by 
Rep. John W. McCormack, Mass. (Dem.), provides for re- 
peal of Section 603 of the Revenue Act of 1932, which im- 
poses a manufacturers’ excise tax upon toilet preparations 
at rates of 5 per cent in some instances and 10 per cent in 
others.—Referred to the IVays and Means Committee and 
ordered to be printed 


H. R. 10134, introduced by Rep. E. M. Owen of Georgia 
(Dem.), provides that after enactnfent of the bill the tax 
on toilet preparations, etc., imposed by Section 603 of the 
Revenue Act of 1932 shall not apply to articles retailing at 
10 cents, or less, exclusive of any state sales tax.—Referred 
to the Committee on Vays and Means. 


Significant Decisions 
of the Board of Tax Appeals 


(Continued from page 107) 


under Section 23 (j), Revenue Act of 1928. Nondefaulted 
bonds, depreciated in market value, are not ascertained to 
be recoverable only in part. The direction of a national 
bank examiner to a bank that a part of the book value of 
bonds depreciated in market value be written down, is not 
of itself enough to establish deductibility of the amount 
written off under Section 23 (j), Revenue Act of 1928. The 
provision of Art. 191, Reg. 74, that a bank’s debts charged 
off by orders of a supervisory Federal officer be presumed 
worthless or recoverable only in part, in the absence of 
contrary evidence, is not binding on the Board of Tax 
Appeals so as to relieve the taxpayer of proof of facts to 
establish a bad debt deduction —Heury S. Cahn v. Com- 
missioner; Maurie S. Robbin v. Commissioner, Dec. 9183 


[CCH]; Docket Nos. 43088, 43113. 


Corporation Distributions—Redemption of Preferred 
Stock.—A corporation increased its common capital stock 
and distributed a stock dividend. Two years later it made 
a further increase, reclassified all but 4 per cent of the 
stock as preferred, and distributed a preferred stock divi- 
dend. The corporation, beginning two vears after the sec 
ond increase, was required to redeem or purchase for 
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retirement each year out of surplus or net profits, after 
payment of dividends on the preferred stock, an amount 
of such preferred stock in par value equal to 5 per cent 
of the largest amount in par value ever outstanding. The 
evidence disclosed that the increases were made not to 
disguise later distributions of cash dividends, but for legiti- 
mate business purposes, namely, in order to satisfy the 
demand of banks for a larger capitalization in order to 
obtain unsecured short term loans necessary for the opera- 
tion of the business, and in order to satisfy the request 
of a stockholder anticipating retirement from active par- 
ticipation in the business that the larger portion of the 
stockholders’ investments be placed in preferred stock. 
The Board held, that amounts distributed in redemption 
of the preferred stock were not to be treated as taxable 
dividends under Section 115(g), Revenue Act of 1928— 


George A. Lembcke v. Commissioner, Dec. 9170 [CCH]; 
Docket No. 75365. 


Federal Estate Tax. A transfer in trust made in 1924, 
approximately seven years before decedent’s death, she 
being then about 72 years old, and made solely to avoid 


annual state property taxes, was not made in contemplation 
of death. 


(2) A transfer in trust in which the settlor reserved the 
right to income for life and a contingent right to appoint 
in case of her survival of a beneficiary, which did not occur, 
was not one to take effect in possession or enjoyment at 


or after death and not within Section 302(d), Revenue Act 
of 1926. 


(3) A claim based upon a contractual promise, partially 
executed, to transfer an amount to an educational corpo- 
ration, was not incurred for an adequate and full considera- 
tion in money or money’s worth and was not deductible 
under Section 303(a)(1) of the 1926 Act. 


The Board holds that payments made as follows pur- 
suant to promises of the decedent were not payments of 
claims based upon adequate and full consideration in money 
or money’s worth: (a) Amounts paid by an executor pur- 
suant to decedent’s promise to contribute for two years 
to an educational corporation; (b) amounts paid pursuant 
to decedent’s promise to contribute a certain sum annually 
toward the salary of a man to be employed as a director 
of art by the Cincinnati Institute of Fine Arts; (c) amounts 
paid pursuant to decedent’s promise to contribute toward 
the salary of a music professor in the University of Cin- 
cinnati; (d) payments toward salary of another university 
professor, made by the executor on the ground that it was 
a moral obligation. 


But payments made pursuant to decedent’s promises to 
contribute to educational, religious and charitable corpo- 
rations in consideration of the subscriptions of others, were 
deductible from gross estate as claims incurred for an 
adequate and full consideration in money or money’s worth, 
on authority of Il’ade, Jr., et al., E.vecutors, 21 B. T. A. 339. 


Pursuant to a tripartite agreement of decedent, another 
individual and an educational corporation, decedent agreed 
to pay to the corporation annuities to be paid to the indi- 
vidual and an ascertainable amount of cash in consideration 
of the individual’s transfer of stock to the corporation, 
the corporation’s acceptance thereof, and the corporation’s 
promise to pay the annuities. The cash paid by the exec- 
utor and the value of the annuities at decedent’s death 
were deductible from gross estate as claims incurred for 
an adequate and full consideration in money or money’s 
worth. 


Amounts paid and payable by the executor of a dece- 
dent’s estate pursuant to a contract made by the decedent, 
an academy and two professors for preparing and publish- 
ing an edition of Athanasius, were deductible from gross 
estate as claims incurred for an adequate and full consid- 
eration in money or money’s worth. 


(4) A payment made by an executor in fulfillment of 
decedent’s contractual promise to transfer the amount to 
an educational corporation was not a transfer within the 
meaning of Section 303(a)(3), Revenue Act of 1926, pro- 
viding for deduction from the gross estate of transfers 
made to such organizations.—Robert A. Taft, Executor of 


the Estate of Anna S. Taft, Deceased, v. Commissioner, Dec. 
9166 [CCH]; Docket No. 77923. 
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Proceeds of life insurance issued by the Veterans’ Ad- 
ministration constitute a part of the decedent’s gross estate 
for estate tax purposes, irrespective of a provision in the 
World War Veterans’ Act of 1924, as amended, that pay- 
ments made to “a beneficiary under any of the laws relating 
to veterans shall be exempt from taxation.”—Bankers Trust 
Company and Hazel B. Fellner as Executors of the Will of 
Irving S. Fellner, Deceased, v. Commissioner, Dec. 9174 
[CCH]; Docket No. 76910. 


Estate Tax.—1l. Trusts created prior to the enactment of 
the Revenue Act of 1926, and revocable by grantor with 
the consent of the trustees were not part of the gross 
estate. On May 14, 1919, the decedent created six trusts 
the income from which was to be paid to her grandchildren, 
nieces and nephews for life and upon their deaths to their 
children in being at the date of the trust instrument, the 
principal of each trust to be distributed to Clarence H. 
Mackay, one of the trustees, upon the death of each of said 
children. Each of the trusts was revocable by the grantor 
with the joint consent of the trustees. The value of the 
corpora of these trusts may not be included in the dece- 
dent’s gross estate under Section 302(d) of the Revenue 
Act of 1926, said trusts having been created prior to the 
enactment of any such provision.—Helvering v. City Bank 
Farmers Trust Co., Trustee, 29 B. T. A. 1141, Mee Helvering 
v. Helmholz, 56 S. Ct. 68. 

2. As the trusts could be revoked without the consent of 
the life tenants, the transfer of these estates was not com- 
plete until the death of the settlor. Their value should be 
included in the decedent’s gross estate under Section 302(c). 
—Reinecke v. Northern Trust Co., 278 U. S. 339. Clarence 
H. Mackay and Frank L. Polk, as Executors under the Last 
Vill and Testament of Marie Louise Mackay, Deceased v. 
Commissioner, Dec. 9178 [CCH]; Docket No. 59269. 


Installment Basis of Reporting Income.—Petitioner, hav- 
ing filed an original return for the taxable year 1929 and 
included therein the entire gain resulting from the sale 
of real estate, is not entitled to have her tax liability com- 
puted upon the installment sales basis as shown by an 
amended return subsequently filed. Having made an elec- 
tion, she is bound by it. The original return showed a 
profit of only $16.63 because petitioner erroneously used 
as the basis of the property, its cost to her husband from 
whom she inherited it. She filed an amended return within 
a month thereafter, using as the basis, the value of the 
property at the time of her husband’s death. On this basis 
there was a gain of over $11,000, which petitioner reported 
on the installment basis in the amended return. The orig- 
inal return is held to have constituted an election to report 
the entire profit in the year of sale—Svylvia S. Strauss v. 
Commissioner, Dec. 9189 [CCH]; Docket No. 67176. 


Matthews dissents, with opinion to the effect that an 
election as to the manner of reporting the small amount 
of profit shown on the original return was not an election 
as to how petitioner would report the larger profit shown 
on the amended return, and that she made no election as 
to such profit until the filing of the amended return. Van 
Fossan and McMahon agree with this dissent. 


Interest.—Interest received in 1931 on a refund of ex- 
cessive tax payments for years prior to 1921, may not be 
decreased by interest paid under protest in 1926 on a bal- 
ance due for 1921 tax, irrespective of the fact that the 
return for 1921 was accompanied by a credit claim alleging 
overpayment of taxes for prior years equal to the unpaid 
tax for 1921—American Arch Company and Subsidiary, 
American Arch Company, Inc. v. Commissioner, Dec. 9169 
[CCH]; Docket No. 77269. 


Losses.—Losses from betting on horse racing in the 
State of Maryland, where such betting is legal, are de- 
ductible in computing taxable income for 1932, the taxpayer 
having shown that they were incurred in transactions 
entered into for profit. He was a turf worker for a news- 
paper. As to bets on dog races, it not being shown how 
much of his losses were on bets and how much for main- 
tenance of dogs which he entered in the races, and no 
evidence appearing that the ownership and racing of dogs 
were required in the conduct of his regular business, no 
part of the losses is allowable—Mr. and Mrs. Francis M. 
Cronan v. Commissioner, Dec. 9165 [CCH]; Docket No 
78185 
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Marginal Stock Sales—Application of “First-In, First- 
Out” Rule.—In 1928, the decedent was carrying in a mar- 
gin account with his broker 2,500 shares of a public utility 
stock, some of which he had owned for more than two 
years and some for less than two years. He gave orders 
to his broker to sell 1,300 shares without designating the 
securities to be sold as those purchased on a particular 
date or at a particular price. It is held that the securities 
sold must be deemed to be those first purchased. The 
decision is made pursuant to the Supreme Court decision 
in this case (Helvering v. Rankin, 295 U. S. 123), which 
required that it be ascertained whether the taxpayer ac- 
tually designated which shares should be sold. “If, when 
Turner gave orders to sell lots of U. G. I. stock in 1928, 
he had indicated to the broker that he was to sell ‘those 
purchased on a particular date and at a particular price’ or 
had otherwise clearly instructed the broker as to what 
particular shares should be sold, he would be entitled to 
have the profits or losses from the sale computed upon 
the basis of the cost of the shares designated. This was 
made plain by the decision of the Supreme Court in this 
case. But the Supreme Court observed ‘it is only when 
such a designation was not made at the time of the sale, 
or is not shown, that the “First-in, first-out” rule is to be 
applied.’ Quite clearly, in this case, neither Turner nor 
Rankin designated at the time of the sale the securities 
to be sold as those purchased on a particular date or at a 
particular price. We are furthermore of the opinion that 
the evidence does not warrant a finding that the instruction 
given by Rankin to the broker in the early part of 1928 
amounted to anything more than a communication to the 
broker of an intention on the part of Turner to continue 
his long position in U I. stock to the extent of 1,200 
shares.”—James L. Rankin, ‘Executor of the Estate of Richard 
B. Turner, Deceased v. Commissioner, Dec. 9176 [CCH]; 
Docket No. 53554. 


Life Insurance Companies—Reserve Funds—(1) Reserve 
as to Noncancellable Accident and Health Policies.—Petitioner, 
pursuant to State laws, maintained a reserve in respect to 
its noncancellable accident and health policies, the purpose 
of which was to hold the excess of the net annual premiums 
over the annual claim costs of the earlier years of such 
policies against the excess of the annual claim costs over 
the net annual premiums of the later years of such policies. 
The reserve is calculated, at any valuation date, upon the 
basis of selected tables of probabilities of the future occur- 
rence of accidents and incidence of disease and of prob- 
abilities of the benefits that will be paid as the result of 
those events, plus an assumed rate of interest, and it is 
set aside out of premium payments. The reserve is a 
reserve required by law within the meaning of Section 245 
(a) (2) of the Revenue Acts of 1924 and 1926 and Section 
203 (a) (2) of the Revenue Act of 1928, and petitioner is 
entitled to a deduction for each of the taxable years of 
4 per cent of the mean of the reserve fund held at the 
beginning and end of the taxable year. 


(2) Petitioner, pursuant to State laws, maintained a re- 
serve in respect to its cancellable and noncancellable acci- 
dent and health policies, 10 per cent of which was to hold 
funds for the payment of accrued benefits in respect to 
accidents and disease which occurred and began in the 
past, and 90 per cent of which was to hold funds for the 
payment of benefits that may become due in the future in 
respect to those accidents and disease, if the disabled pol- 
icyholder survives and the disability continues. The reserve 
is calculated, at any valuation date, upon the basis of 
selected tables of probabilities of length of disability and 
expected benefits, plus an assumed rate of interest, and it 
is set aside out of premium payments. It is held that 90 
per cent of the reserve is a reserve required by law within 
the meaning of Section 245 (a) (2) of the Revenue Acts 
of 1924 and 1926 and Section 203 (a) (2) of the Revenue 
Act of 1928, and that respondent correctly allowed a de- 
duction for each taxable year in respect to 90 per cent of 
the mean of the reserve held at the beginning and end of 
the taxable year, but erred in allowing a deduction in 
respect to 10 per cent of the mean of the reserve. See 
Art. 203 (a) (2)-1 at $1206 Vol. 2. 

(3) Reserve as to Declared Dividends Left with Company. 

-Petitioner, pursuant to State laws, maintained a reserve 
in respect to declared dividends left with it by policy- 
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holders to accumulate at interest and the accrued interest 
thereon. The funds so reserved are not reserve funds 
required by law within the meaning of Section 245 (a) (2) 
of the Revenue Acts of 1924 and 1926 and Section 203 (a) 
(2) of the Revenue Act of 1928, and petitioner is not en- 
titled to deductions for the taxable year in respect to such 
reserve.—T7he Equitable Life Assurance Society of the United 
States v. Commissioner, Dec. 9172 [CCH]; Docket Nos. 
31110, 33241, 57867. 


Partnership—Loss Deductions.—(1) A partnership trans- 
ferred its assets to a new partnership composed of the 
members of the old firm and another who contributed new 
capital. Securities of the old firm were transferred to the 
new firm for the equivalent in cash of their fair market 
value, which was less than their cost or book value to the 
old firm. The old partnership should deduct the loss on 
the securities occasioned by the transfer in computing its 
net income distributable to the old partners. 

(2) The provision of Art. 604, Regulations 74, that, if a 
partnership, in the case of retirement of a partner or 
dissolution, distributes its assets in kind and not in cash, 
the partner realizes no gain or loss until he disposes of 
the property received in liquidation, does not apply, since 
the facts and the express stipulation of the parties show 
that there was no distribution in kind. 

(3) A taxpayer engaged in the business of buying and 
selling securities for customers and on its own account 
determined to sell certain of its securities on the stock 
exchange solely to sustain a loss for income tax purposes 
and to promptly repurchase the same kind and quantity 
of securities at substantially the same prices. The trans- 
actions made to carry out this plan did not result in losses 
sustained in trade or business within the meaning of Sec- 
tion 23 (e) (1) of the Revenue Act of 1928.—H. O. Wood, 


Jr. v. Commissioner ; C. O. M. Sprague v. Commissioner; 
J. F. B. Mitchell v. Commissioner; J. T. Terry, Jr. v Com- 
missioner; Iillis D. IWood v. Commissioner, Dec. 9185 


[CCH]; Docket Nos. 65832-65835, 69844. 

McMahon, in a separate opinion, concurs only in the 
result as to the last issue, stating that no actual loss was 
sustained as there was an intention to retain the securities 
and that it is immaterial that the motive prompting the 
sale or the plan of which the sale was a part was to secure 
a deduction. 

Leech dissents, with written opinion to the effect that, 
as to the first issue, the two partnerships were the same, 
and even if they were separate and distinct for tax pur- 
poses, the record establishes the absence of any sale or 
conversion of the assets of the old partnership upon which 
any deductible loss was sustained. As to the last issue, 
the dissent is based on the contention that the mere inten- 
tion of the seller to reacquire even the property sold does 
not contradict the passing of absolute title in a sale. ‘“Re- 
duction of its taxes, by any legal means, was obviously, 
I think, ‘in [its] trade or business’ of increasing the part- 
nership profits.” Black and Trammell agree with dissent 
as to the last issue. Turner concurs in the dissent as to 
the first issue, with brief opinion, as do Smith and Mellott. 


Stock Transfers.—Where the petitioner delivered certain 
stock to another corporation subject to a repurchase agree- 
ment, exercisable at the demand of either party, and the 
proof establishes that the intention was to place the stock 
with the other corporation as security for a loan of money 
or credit, the transaction is not a sale resulting in taxable 
gain to petitioner, but is a mortgage.—United National Cor- 
poration v. Commissioner, Dec. 9184 {CCH]; Docket No. 
67949. 


Syndicates—Tax Liability—(1) Certain syndicates were 
not associations but joint ventures, the members of which 
are taxable as individuals and, being so taxable, have the 
right each year to deduct their proportionate share of the 
operating losses of such syndicates. The syndicates were 
formed to acquire certain real estate adjoining land where 
a certain corporation planned to erect a building and in 
anticipation of realizing on the increase in value of the 
land due to the construction of the building. “At the outset 
it is to be noted that the syndicate agreements provide that 
the members ‘are desirous of acting jointly,’ which is 
directly opposed to the corporate theory. While some of 
the provisions of the syndicate agreements vest in the 
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managers substantial powers similar to those of corporate 
directors, the stipulations disclose that the practice was 
to decide all questions of importance only after the views 
of all concerned had been obtained. The syndicates as 
such had no name, no office, no officers, no stationery, no 
bylaws or other regulatory rules, no books of record, and 
no certificates of stock or similar evidence of beneficial 
interest. The only persons who might be said to stand 
in the position of officers or directors were the managers, 
and, as above set out, they did not act as such. The only 
books of record were those kept by the bank that acted as 
fiscal agent for the syndicates. The syndicate managers 
did not organize; they elected no officers, had no office, 
no stationery, no bylaws; they held no stated meetings and 
kept no books of record. Neither the managers nor any 
member held title to any of the syndicate real estate; title 
was held by two title companies. The fiscal affairs were 
not handled by the managers or any member, but by a 
bank. * * * Moreover, they were not organized with 
the idea of remaining in existence for any substantial length 
of time or of actively operating any business, as is generally 
the case when corporations are created. It is stipulated 
that the intent was to purchase properties which it was 
believed could be quickly resold at a profit. * * * Un- 
fortunately for the hopes of the participants the acquisitions 
were made at peak prices, necessitating the holding of the 
properties for a time during which the management and 
operation of the properties was necessary but nevertheless 
incidental to the main purpose.” 

(2) The demolition of buildings in 1929 did not consti- 
tute a deductible loss where such demolition enhanced the 
value of the property. It was planned to sell the entire 
tract upon which the buildings were located, as a unit for 
subdivision and sale in smaller parcels—Mark L. Gerstle 
et al.’ v. Commissioner, Dec. 9187 [CCH]; Docket Nos. 54216, 
54379, 61367, 62854-62856, 62911, 62944-62947, 63669, 64421, 
64835, 64836, 65380, 65592, 67554, 68221, 70623. 


Turner dissents, without written opinion. 


1. A syndicate was formed in 1928 for the purpose of 
supplying cash to a corporation to enable it to buy certain 
assets. The syndicate acquired stock of the corporation 
and sold it at a profit and before the close of the year had 
substantially completed its agreement to supply cash. The 
balance of the cash owing was covered by a dividend de- 
clared before the end of the year. Within the year the 
corporation released to the syndicate the remaining stock, 
which had been held in escrow. It is held that the syndi- 
cate was a joint venture and dividends received and the 
profit realized on the sale of stock in 1928 are income 
to the syndicate members for that year. 


2. Dividends declared in 1928, payable in stock of another 
corporation, were income in 1928 on authority of Scatena, 
32 B. T. A. 675, the dividends being on the same stock as 
was involved in that case.—John M. Perata v. Commissioner; 
Paul Masoni v. Commissioner; Guiliano Rolandelli v. Com- 
—— Dec. 9188 [CCH]; Docket Nos. 57479, 57923, 
c 
58413. 


Transferee Tax Liability—The Commissioner deter- 
mined that the petitioners and the Air Reduction Co. were 
liable as transferees for 1929 deficiency in tax of the West- 
ern Oxygen Co., a dissolved corporation, and issued to 
each of them deficiency notice accordingly. After the filing 
of the appeals to the Board by the petitioners, and prior 
to the hearing, the Air Reduction Co., which filed no 
timely appeal with this Board, paid the amount of the 
deficiency, together with interest thereon, and filed a claim 
for refund which was never acted upon by Commissioner 
and which he does not, in the Board proceeding, propose 
to allow. The amount of the deficiency in tax of the 
Oxygen Co. can be collected only once, and, since the 
respondent has collected it from the Air Reduction Co., 
the liability of the petitioners as transferees has been extin- 
guished.—Ernest Du Pont et al. v. Commissioner, Dec. 9162 


[CCH]; Docket Nos. 58717, 58746-58751. 

1 The following cases were submitted on the same stipulation of facts 
and are decided in this report: Wells Fargo Bank and Union Trust 
Company, a Corporation, and Marguerite Molly Steines, as Executor 
and Executrix, a of the Last Will and Testament of C. W. 
Steines, Deceased ; Hilda H. Gerstle; William L. Gerstle; A. B. C. 
Dohrmann; Hattie Hecht Sloss ; Marcus C. Sloss; William Fries ; 
Joel W. Kaufmann; Hans Lisser ;’ and Sadie D. Patek. 
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Trusts—Issue as to Whether Trust Indenture Created 
One or Five Trusts.—A grantor transferred certain stock 
in trust, and, after providing for payment of 75 per cent 
of the income to charitable uses, directed as follows: That 
the remaining 25 per cent of the income shall be held in 
a separate fund known as a “redemption account”; that 
the income shall accumulate in such account as corpus and 
the corpus shall be divided into four equal accounts, one 
under the name of each of the grantor’s four sons; that 
the income paid into the account and the accrual and receipt 
of income upon moneys belonging to the account shall not 
become payable or available to the sons; and that, when 
the amount in any account shall equal a stated amount, 
the trustees shall deliver to the son whose name the ac- 
count bears, one-fourth of the shares forming the initial 
corpus of the trust, and the amount in the redemption 
account shall be transferred to the major account of the 
trustees. There were also provisions permitting the sons 
to deposit funds or to withdraw from participation in the 
redemption account, It is held, that the trust agreement 
created one and not five separate trusts, and all of the 
income, except the 75 per cent paid to charities, is taxable 
to the trustees. The Board holds that when the trust is 
looked at in its entirety it shows that the grantors intended 
to create and actually created but one trust. They had a 
single plan which involved the keeping of different accounts, 
but none of the separate accounts could be separated from 
the main trust so as to constitute a separate trust. The 
keeping of separate accounts was necessary but the prop- 
erty was not actually divided—Charles B. Van Dusen, 
Minnie B. Van Dusen, David L. Van Dusen, and William D. 
Van Dusen, as Trustees of the Van Dusen Trust Fund v. 
Commissioner, Dec. 9164 [CCH]; Docket No. 77596. 


Year in Which Income Is Taxable—In 1912 taxpayer 
acquired title to certain real property from the Creek Indian 
Nation. In 1913 litigation arose between the United States 
Government, acting for the Creek Indian Nation, and the 
State of Oklahoma as to whether a portion of the property 
was that of the Creek Indian Nation or that of the State 
of Oklahoma. Pending determination of the litigation a 
receiver was appointed for the portion of the property in 
litigation. Subsequently the taxpayer intervened in the 
litigation. In 1928, and after a determination that the tax- 
payer was the owner of the property, the receiver made 
distribution to the taxpayer of the funds that had come 
into his hands from the property. It is held that the por- 
tion of the amount distributed to the taxpayer in 1928 
which had come into the hands of the receiver prior to 
1918 was taxable to the receiver and was not again taxable 
to the taxpayer in 1928 because the 1913 and 1916 Acts 
did not make taxpayer liable for tax in such cases; the 
portion which had come into the hands of the receiver after 
the beginning of 1918 was taxable to the petitioner in 1928 
when received by him.—Benton Jilson v. Commissioner, 
Dec. 9163 [CCH]; Docket No. 52894. 


Murdock dissents, without opinion. 


Court Decisions 
(Continued from page 98) 


_ Amendments to an original trust instrument were efiect- 
ive to create three separate trusts instead of one trust, and 
income was taxable separately as to each trust.—U. S. 
Supreme Court in Guy T. Helvering, Commissioner of In- 
ternal Revenue v. William B. McIlvaine and John P. Wilson, 
Jr.. Trustees Under Deed of Trust of John P. Wilson. No. 
566. Oct. term, 1935. 

Affirming the decision of the Circuit Court of Appeals, 
78 Fed. (2d) 787, which affirmed the decision of the Board 
of Tax Appeals, 29 BTA 304. 


Trusts Taxable as Associations—An organization was 
an association and taxable as a corporation for the years 
1924 to 1926, where it was created for the development of 
a tract of land through the construction and operation of 
zolf courses, club houses, etc., and with broad powers for 
purchase, operation, and sale of properties. There was 
provision for issuance of shares of beneficial interests, pre- 
ferred and common. The contemplated development of the 
land held at the outset involved essentially a business en- 
terprise. The fact that management and control were 
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vested in the trustees did not change the status. There was 
analogy to corporate organization. The fact that sales of 
land were made before the beginning tax years involved 
and that the remaining property was conveyed to a corpo- 
ration in exchange for its stock did not alter the character 
of the organization, which was determined by the terms 
of the trust instrument, and under which the powers con- 
ferred on the trustees continued. 

Taxpayer was not entitled to classification as a trust 
by reason of the retroactive application of Sec. 704 (a) of 
the 1928 Act, since, when its returns were filed, it was 
properly taxable as an association under the regulations 
then in force.—U. S. Supreme Court in T. A. Morrissey and 
James M. O’Brien, Trustees of an Express Trust known as 
IVestern Avenue Golf Club, Petitioners, v. Commissioner of In- 
ternal Revenue. No. 17. Oct. term, 1935. 

Affirming decision of the Circuit Court of Appeals, 74 
Fed. (2d) 803, which affirmed a memorandum decision of 
the Board of Tax Appeals. 


A trust organized for the purpose of holding title to, 
managing, and operating an apartment building was taxable 
as an association under the 1926 Act. The limited number 
of beneficiaries did not alter the nature and purpose of 
the undertaking.—U. S. Supreme Court in Joseph E. Swan- 
son et al., as Trustees of Lake View Land Association v. Com- 
missioner of Internal Revenue. No. 108. Oct. term, 1935. 

Affirming decision of Circuit Court of Appeals, 76 Fed. 
(2d) 651, which affirmed a memorandum decision of the 
Board of Tax Appeals. 


A trust engaged in the operation and management of 
buildings was taxable as an association for the years 1927 
to 1929, being engaged in carrying on a business in the 
same manner as directors of a corporation are associated 
together for such purpose. Neither the small number of 
persons in the trust, absence of control by the beneficiaries 
as such, nor the fact that the enterprise was confined to 
dealings in real property prevents its classification as an 
association. —U. S. Supreme Court in Guy T. Helvering, 
Commissioner of Internal Revenue v. Cole-Gilman-Gilbert As- 
sociates; Guy T. Helvering, Commissioner of Internal Rev- 
enue, v. Coleman-Gilbert Associates. Nos. 78 and 79. Oct. 
term, 1935. 

Reversing the decision of the Circuit Court of Appeals, 
76 Fed. (2d) 191, which reversed an unpublished memoran- 
dum decision of the Board of Tax Appeals. 


A trust created for the purpose of financing and drilling 
a well for the production of oil and other substances under 
lease was taxable as an association for the years 1925 and 
1926. The fact that the beneficiaries did not exercise con- 
trol is not determinative. “The parties joined in a com- 
mon enterprise for the transaction of business * * *.” The 
facts that operations were confined to one oil well, that no 
meetings were held, or that particular forms of corporate 
procedure were absent are not controlling.—U. S. Supreme 
Court in Guy T. Helvering, Commissioner of Internal Rev- 
enue v. E. E. Combs and Edward Everett, Trustees of E. E. 
Combs IVell No. 2, Express Trust. No. 238. Oct. term, 1935. 

Reversing decision of Circuit Court of Appeals, 76 Fed. 
(2d) 682, which affirmed a memorandum opinion of the 
Board of Tax Appeals. 


Appellate and Lower Courts 


Affiliation of Corporations.——Two corporations were not 
affiliated in 1930, where certain stock of the petitioner was 
contracted to be purchased by it and was held in escrow 
as collateral security for the purchase price and where 
another corporation acquired the remaining stock which 
was less than 95 per cent of the outstanding stock, includ- 
ing that in escrow. The stock in escrow was still voting 
stock even if the right to vote it was temporarily sus- 
pended. 

The findings of fact by the Board of Tax Appeals as to 
whether salaries paid to corporate officers in 1922 to 1930 
were reasonable not being sufficient, the case is remanded 
to the Board with directions to make a finding upon the 
ultimate fact involved. The Board’s opinion stated, “The 
evidence abundantly establishes that the several stockhold- 
ers performed valuable services for petitioner, that each 
was skilled in his field of duty, and that they all. served 
petitioner loyally and whole-heartedly. But it does not 
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establish to our satisfaction that they were entitled to any 
greater sums than allowed by the respondent as reasonable 
compensation. We accordingly sustain the respondent on 
the salary issue [disallowance of additional compensation | 
for all years.”—U. S. Circuit Court of Appeals, Ninth Cir- 
cuit, in Doernbecher Manufacturing Company, a Corporation, 
and St. Johns Investment ( company, a corporation v. Commis- 
stoner of Internal Revenue. No. 7777. 

Decision of Board of Tax Appeals, 30 BTA 973, affirmed 
as to affiliation but remanded for finding as to reasonable- 
ness of salaries. 


Banks—Taxation of Interest on Bonds.—Certain bonds 
exempt from Federal income tax were acquired by the tax- 
payer bank in 1928 and 1929 by bills of sale, absolute on 
their face, purporting to transfer and assign the bonds at 
prices therein specified. The Board of Tax Appeals found 
that the transactions were actual purchases, not loans of 
money by respondent to R. H. Moulton & Co. secured by 
pledge of the bonds in question, as asserted by the Commis- 
sioner. The Court holds that this finding was supported by 
substantial evidence, and is therefore conclusive, so that 
the interest on the bonds received by the taxpayer bank in 
1928 and 1929 was not taxable.—U. S. Circuit Court of Ap- 
peals, Ninth Circuit, in Commissioner of Internal Revenue, 

The Bank of Caltfornia, National Association. No. 7739. 

Decision of Board of Tax Appeals, 30 BTA 556, affirmed 


Deductions for Canadian Income Tax.—Plaintiff having 
filed his 1929 return on the cash basis, and having taken a 
credit for income tax paid to Canada on that basis, is not 
entitled to file an amended return and deduct the Canad‘an 
tax on the accrual basis even though a Canadian statute 
enacted on May 30, 1930, imposed a tax on dividends of 
Canadian corporations received by persons residing outside 
of Canada, and made such tax retroactive for 1929. More- 
over, the plaintiff's Canadian tax paid in November, 1930, 
on dividends received from Canadian corporations in 1929, 
had not accrued in 1929. “True, the basis for the levy was 
the dividends paid to the plaintiff during 1929, but no lia- 
bility existed during that vear.”—U. S. District Court, Dist. 
of Minn., Third Div., in Albert W. Strong v. Levi M. Will- 
cuts, Individually and as Collector of Internal Revenue. 





Deductions from Gross Income—Premiums on Insurance 
Policy on Life of an Officer Where Corporation is Bene- 
ficiary.— Premiums paid by a corporation on an insurance 
policy on the life of an officer of the corporation, which 
was the designated beneficiary, did not give rise to a de- 
ductible loss in 1931 when the policy was cancelled and the 
cash-surrender value of the policy was less than the aggre 
gate amount of premiums paid since 1924, the year the 
policy was written. By reason of the insurance protection 
feature of the policy, the cost of the policy was _approxi- 
mately reflected in the cash-surrender value.—U. 5. Circuit 
Court of Appeals, Second Circuit, in London Shoe Company, 
Inc. v. Commissioner of Internal Revenue. 

U npublished memorandum opinion of the Board of Tax 
Appeals affirmed. 


In a dissenting opinion Circuit Judge Manton cited Lucas 
v. Alexander, 279 U. S. 573, as authority for the method 
of arriving at taxable gain by taking the difference between 
the amount received by the insured and the total net 
premium expenditures. Following this decision, the Dis- 
trict Court of Massachusetts in Forbes Lithograph Co. vw. 
Ihite, 42 Fed. (2d) 287, allowed the beneficiary as de- 
ductible loss the difference between the total amount paid 
and the total amount received when the policy was closed. 


Distraint Sale for Taxes of Annuity Contracts and In- 
surance Policies.—Collector, to insure collection of unpaid 
taxes for 1928, may sell or issue a distraint levy against an 
annuity contract issued to the taxpayer for a single premi- 
um, the issuing company agreeing to pay a certain annuity 
during his life and upon his death to pay his executors the 
amount of the premium plus a proportion of the current 
annuity. The contention that because Sec. 3187 R. S. au- 
thorizes sale and distraint as to “stocks, securities, bank 
accounts, and evidences of indebtedness,’ and because 
“bank accounts” were brought into the statute in 1926, Con- 
gress intended to exempt all intangible property except 
that listed is held to be without merit. 

Collector may be enjoined from selling, under a distraint 
levy, certain insurance policies on Colorado taxpayer’s life, 
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under which policies his wife was the beneficiary, where 
the Collector advertised the entire policies for sale. Under 
Colorado law the wife had an interest therein which was 
not liable for her husband’s taxes.—U. S. Circuit Court of 
\ppeals, Tenth Circuit, in Margaret R. Cannon v. Ralph 
Vicholas, as Collector of Internal Revenue; H. Brown Cannon 


v. Ralph Nicholas, as Collector of Internal. Revenue. Nos 
1289, 1290. 


This decision affirms the District Court’s action, 10 Fed 
Supp. 718, in denying petition to quash warrant of distraint 
against annuity policy, but reversing lower court’s action 
in denying petition to quash warrants for sale of insur- 
ance policies. 


Consolidated Returns.—A single consolidated return for 
the entire year 1918 was properly filed by two corporations, 
one of which, organized to take over the business of the 
other, did so take over the other corporation on June 29, 
1918. The old corporation had income in 1918 up to June 
29, and none thereafter. The new corporation, having 
acquired all the assets and liabilities of the old, had income 
after June 29, but none before that date. The new corpora- 
tion acquired all the stock of the old company by exchang- 
ing its own shares for shares in the old company, thus 
effecting affiliation of the two companies. 


The Commissioner refunded, in 1925, to the new com- 
pany, $30,841.49 of the 1918 tax, on the theory that the 
1918 consolidated return as filed should not have included 
the old company’s income for the first half of the year. 
He also assessed against the old company (and collected) 
$44,830.20, the tax that would have been due if a separati 
return had been filed by the old company for the first six 
months of 1918. The court, though holding the $44,830.20 
assessment and collection erroneous, allows recovery only 
of the difference between $44,830. 20 and $30,841.49, equity 
requiring such adjustment.—U. S. Circuit of Appeals, Sec- 
ond Circuit, in United States Paper Exports Association v 
Frank C. Bowers, as Executor of the Estate of Frank K 
Bowers, Deceased. 


Decision of District Court, 6 Fed. Supp. 735, modified 


Federal Estate Tax.—Decedent’s husband (a resident of 
California) directed that certain securities should be held 
in trust for a period up to 12 years after his death, with 
the income payable to his widow and children, in propor- 
tions named, during their respective lives. At the termina- 
tion of the trust, the trust indenture provided that title 
to the whole of the property should immediately vest in 
the beneficiaries, in proportions indicated, by title absolute 
Should all beneficiaries die before termination of the trust, 
its corpus was directed to be distributed among certain 
grandchildren of the grantor. It is held that at the grantor’s 
death (in 1920) the widow took an immediate vested re- 
mainder interest in the corpus of the trust, which interest 
was properly invoiced as an asset of her estate at her 
death, which occurred (in 1927) before termination of thi 
trust. 

Commissioner’s valuation of the decedent’s interest in 
the trust property mentioned above not having been shown 
to have been erroneous, that valuation is approved, this 
matter having been an issue of fact before the Board oi 
Tax Appeals which sustained the Commissioner. The Com- 
missioner’s valuation was based on the net worth of the 
assets of the company whose stock was to be valued. Cer- 
tain sales of the stock made three years after the basic date 
were not pertinent because made between members of th« 
same family, “especially in view of the intervening depres- 
sion.” Certain opinion evidence might properly be disre- 
garded where not supported by evidence of fact.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in Estate of Wini- 
fred H. Kinney, Deceased, by Sherwood Kinney and R. C. 
Gortner, Executors v. Commissioner of Internal Revenue. No. 
7639. 


Decision of Board of Tax Appeals, 30 BTA 604, affirmed 


Federal Estate Tax.—A gift of real property made in 
1929 to decedent’s son when the decedent was 85 years 
old, and two weeks before his death, was made in con- 
templation of death and was part of his gross estate. At 
the time of the gift he was suffering from acute mastoiditis 
and was on the eve of entering a hospital for an imme- 
diate operation. No motive was shown for the transfer 
consistent with the purposes of life. Decedent’s expressed 
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intent to transfer the property to his son in the event 
the son became financially able to pay the taxes thereon 
is not controlling as the son was not financially able to 
pay the taxes when the transfer was made. Likewise 
there is no force to the argument that the transfer was 
made to relieve the decedent from the burden of pending 
negotiations for the sale of the property, as negotiations 
were in fact carried on with the son.—U. S. Court of 
Claims in Wallace E. Gregg, Administrator D. B. N., C. T. A., 
of the Estate of John W. Gregg, v. The United States. No. 
42712. 


Income from Trusts.—On the facts, there was one trust 
with five beneficiaries, and not five separate trusts, so that 
the petitioner should return the entire net income for 
1926 and 1929 for the five beneficiaries as a unit, the trust 
instrument providing for distribution to each beneficiary 
upon reaching the age of 21 years. The Board of Tax 
Appeals properly disregarded the trustor’s testimony as 
to intention where the instrument to be executed was not 
in accordance with the intention set forth in his testimony. 
—U. S. Circuit Court of Appeals, Ninth Circuit, in Mrs. 
Gertrude McGinley, Trustee, Wm. McGinley Trust v. Commis- 
sioner of Internal Revenue. No. 7793. 

Decision of Board of Tax Appeals, 31 BTA 81, affirmed 


Interest on Tax Deficiencies.—Under Section 294(b) of 
the Revenue Act of 1928 (same as Sec. 294(b) of the 1934 
Act), 1 per cent a month interest claimed by the Govern 
ment on an unpaid deficiency is allowable from the duc 
date of the tax to the date of the appointment of a receiver 
in equity. The requirement of Section 294(b) that if a de- 
ficiency is not paid in full within 10 days after notice and 
demand, there shall be collected as part of the tax interest 
upon the unpaid amount at the rate of 1 per cent a month 
from the date of such notice and demand until it is paid, 
has no element of penalty but is a higher rate of interest 
properly prescribed by Congress than would have been due 
under statutory provision if the tax had been paid within 
the 10-day period.—U. S. Circuit Court of Appeals, Second 
Circuit, in Matter of John Semon, Bankrupt. 

Decision of District Court, Dist. of Conn., modified. 


Joint Returns—Deficiency Liability of Spouses—Where 
a joint return for 1929 representing the combined gross 
income and deductions therefrom of husband and wife 
was duly filed, the spouse whose income to no extent has 
given rise to a deficiency should not be held liable for 
such deficiency in whole or in part. “In other words, the 
spouses are not jointly and severally liable for a deficiency 


arising entirely out of the separate income of one of them.. 


In the instant case, tax liability should have been appor 
tioned between husband and wife in accordance with in 
come.”—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Frida Hellman Cole, as Executrix of the Estate of Louis M 
Cole, Deceased v. Commissioner of Internal Revenue. No 
7477. 

In a dissenting opinion, Circuit Judge Wilbur holds the 
majority opinion to be entirely inconsistent with the whole 
theory of a joint return and in direct conflict with the ex- 
press terms of the statute “which permits no such segre- 
gation.” Anderson v. U. S., 48 Fed. (2d) 201, was cited as 
heing directly in point. 

Decision of Board of Tax Appeals, 29 BTA 602, reversed. 


“Net Loss.”—Where the taxpayer’s “net loss” in 1926 
exceeded his 1927 income, the excess may not be added 
to a “net loss” sustained in 1928 (without application of 
the 1926 “net loss’) and be carried forward as a deduction 
from 1929 income.—U. S. Circuit Court of Appeals, Second 
Circuit, in Spotswood D. Bowers v. Commissioner of Internal 
Revenue. 

Unpublished memorandum decision of the Board of Tax 
\ppeals affirmed. 


“Net loss” sustained by husband in 1929 is not deductible 
in a joint return of husband and wife for 1930, where the hus- 
band sustained a “net loss” in 1930, the net income on the 1930 
return being attributable to the wife’s income.—U. S. Circuit 
Court of Appeals, Second Circuit, in Charles E. Van Vleck 
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and Natalie J. Van Vleck v. Commissioner of Internal Rev- 
enue; Charles FE. Van Vleck Commissioner of Internal 
Revenue. 

Decision of Board of Tax Appeals, 31 BTA 433, affirmed. 


Option as to Treatment of Profit from Corporate Liqui- 
dation Distribution as Capital Gain or Ordinary Income.— 
Plaintiff, in her 1929 return, treated as capital net gain the 
gain realized by her in 1929 on a distribution in liquidation 
as to stock acquired by gift in 1917, because it was to her 
advantage to use the 12% per cent rate. She was not bound 
by this option where court proceedings resulted in lessened 
taxable income for 1929 so that it would be advantageous 
for her to treat the gain on liquidation as ordinary income. 
The Court therefore finds that she is entitled to a refund 
based on treating the income as ordinary income.—U. S. 
District Court, Dist. of Mass., in Anna D. Jamieson v. United 
States of America. Law No. 5768. 


Proceeds of “Use and Occupancy” Insurance—Taxabil- 
ity—Amount received by the taxpayer under “use and oc- 
cupancy” insurance, by reason of fire damage to its factory 
buildings and equipment, represented taxable income under 
Section 213 (a) of the 1924 Act defining “gross income.” 
Section 203 (b) (5) of the 1924 Act regarding a case where 
property is involuntarily converted into property similar, 
etc., does not apply. “When the plant was destroyed, by 
virtue of the policies appellee received the sum in lieu of 
earnings.”—U. S. Circuit Court of Appeals, Sixth Circuit, 
in Newton M. Miller, Collector of Internal Revenue v. Hock 
ing Glass Company. No. 6801. 

District Court decision, 5 Fed. Supp. 355, reversed. 


Reorganization.—Where a corporation was organized in 
1927 to acquire the stock (all of which was voting stock) of 
another corporation and did acquire more than 65 per cent 
thereof for cash and the second corporation’s own bonds, 
there was a “reorganization” within the meaning of Section 
203 (b) (2) of the 1926 Act, the fact that the second cor- 
poration continued in business being immaterial, on au- 
thority of Watts v. Com., 75 Fed. (2d) 981. It follows that 
under Section 203 (b) (2) gain or loss was not recogniz- 
able upon an exchange in 1927 by the petitioner’s wife of 
her stock in the second corporation for bonds of the first 
corporation pursuant to the plan of reorganization above 
mentioned.—U. S. Circuit Court of Appeals, Ninth Circuit, 
in Philip N. Lilienthal v. Commissioner of Internal Revenne. 
No. 7788. 

Unpublished memorandum opinion of Board of Tax 
Appeals reversed. 


Revocable Trusts—Taxability of Income from Such 
Trusts.—The income in 1926-1929 from four trusts which 
were revocable, with the approval of the grantor, by a 
majority of a committee of three persons named in the 
trust instruments, two of whom should not be beneficiaries, 
was taxable to the grantor, pursuant to Section 219 (g) of 
the 1926 Act and Section 166 of the 1928 Act.—U. S. Circuit 
Court of Appeals, Second Circuit, in Robert B. Bowler v. 
Guy T. Helvering, Commissioner. 

Decision of Board of Tax Appeals, 31 BTA 594, affirmed. 


Stamp Tax on Issue of Corporate Securities — Where the 
trust department of the petitioner-appellant bank issued 
certificates of participation to its customers purchasing 
an interest in certain mortgages owned by it, such certifi- 
cates did not represent corporates securities within the 
meaning of Section 800, Schedule A-1, Revenue Act of 
1926. “In it [the present case] we have an individual giving 
a bond and mortgage, an individual buying that mortgage, 
and the issuance of a certificate evidencing the purchasing 
and ownership of the individual buying the same. The 
certificate has not the ‘interest coupons,’ nor is it ‘in reg- 
istered form’ as specified by the statute. It was not, and 
could not from its nature be, sold in security exchanges 
and, being of this local, individual character, it never did 
or never could be known as a corporate security.’”—U. S. 
Circuit Court of Appeals, Third Circuit, in Dauphin Deposit 
Trust Company v. United States of America. No. 5783. Oct. 
term, 1935. 

District Court decision, 9 Fed. Supp. 257, reversed. 

Stamp Tax on Transfers of Stock, etc.—The bondhold- 
ers herein were not taxable under the 1926 Act as for a 

(Continued on page 120) 
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: Pending State Tax Legislation 








(Continued from page 101) 

Business Licenses.—S. B. No. 78 and 
A. B. No. 37 reduce by 2, fees for licensing 
dogs and kennels. 

S. B. No. 176 provides that no person 
or corporation buying fruits or vegetables 
from producers “not paying cash therefor 
on delivery,” shall operate a cannery unless 
licensed by commissioner. 

S. B. No. 222 licenses 
engineers. 

A. B. No. 123 permits department of 
state, where application for billiard room 
license has been denied, to refuse to issue 
a license for such premises for a period 
of 2 years after such revocation or denial. 

A. B. No. 131 provides for separate and 
combination hunting and fishing licenses. 


Chain Store Tax.—S. B. No. 191 provides 
for licensing by state tax commission of 
chain stores and mercantile establishments 
owned or controlled by same store or cor- 
poration, selling goods at retail or whole- 
sale, license fees ranging from $3 to $250 
for each store. 

Corporations.—S. B. No. 223 and A. B. 
No. 208 continues for another year, begin- 
ing in 1937, the 6% increased emergency 
franchise tax on business corporations. 

S. B. No. 224 and A. B. No. 207 continue 
the additional emergency stock transfer tax 
for another year to terminate June 30, 1937. 


Gasoline Tax.—S. B. No. 72 does away 
with provision that 4% of total taxes col- 
lected on motor fuel emergency taxes shall 
be paid into state treasury to credit of 
general fund. 

S. B. No. 73 relates to distribution to 
New York City and counties outside, of 
such portion of remainder of motor fuel 
tax moneys as total number of motor ve- 
hicles registered therein bears to total reg- 
istered in state. 

S. B. No. 79 authorizes Steuben county 
supervisors to apply motor fuel tax moneys 
to payment of rights-of-way for state high- 
ways. 

S. B. No. 226 and A. B. No. 209 continue 
for another year ending June 30, 1937, the 
additional emergency tax of 1 cent a gallon 
on sales of motor fuel. 

A. B. No. 63 repeals provision which 
imposes an additional emergency motor 
fuel tax. 


Income Tax.—S. B. No. 71 imposes an 
emergency filing fee or tax of $4 on gross 
personal incomes of $1000 or more for year 
1936, 50% of moneys to be paid to state 
for unemployment relief and such propor- 
tion of remaining 50% to each county treas- 
urer as population within towns and cities 
of county bears to aggregate population 
within all towns and cities of state. 

S. B. No. 225 and A. B. No. 212 con- 
tinue during 1936 the temporary 4% emer- 
gency tax on net incomes of unincorporated 
businesses, imposed by Chapter 33, Laws 
of 1935. 

S. B. No. 228 and A. B. No. 211 continue 
for the year 1936, for which returns are 
made for 1937, the 1% emergency tax on 
personal net income. 


Motor Vehicles.—S. B. No. 45 and A. B. 
No. 52 provide for annual registration fee 
of $5 for trucks weighing 3000 pounds or 
less, unladen, and a fee of 80¢ for each 100 
pounds for trucks weighing more than 
3000 pounds, unladen. Fee for tractors 
and trucks of any weight operated entirely 
by electricity to be $1.20 for each 100 
pounds. 


and regulates 


S. B. No. 54 and A. B. No. 47 provide 
for a flat registration fee of $3 for motor 
vehicles. 

S. B. No. 65 provides that no junior 
operator’s license shall entitle licensee to 
operate motor vehicle in Westchester 
county. 

S. B. No. 67 provides that 50% of regis- 
tration fees shall be paid to the counties 
instead of 25%. 

S. B. No. 146 and A. B. No. 101 provide 
that payment of registration fees shall not 
apply to motor vehicles owned or con- 
trolled by public improvement districts. 

S. B. No. 165 permits registration at any 
time during year to take effect on first day 
of month after date of filing application 
and to expire on December 3lst following, 
fee therefor to be ratably computed upon 
proportion which number of full months 
remaining in year bears to entire year. 

S. B. No. 169 exempts from payment of 
registration fees, trucks sprayers, farm 
tractors, trailers or other trailing farm im- 
plements or machinery used exclusively in 
agricultural pursuits. 


A. B. No. 17 provides for a flat regis- 
tration fee of $3 for motor vehicles. 
A. B. 


supervisors to apply motor fuel tax moneys 


ways. 
A. B. No. 138 provides for examination, 
qualifications and certification of operators 


sengers. 
A. B. No. 156 provides that where revo- 


cate is permissive, 


thereto; if, however, holder is under arrest 


charged with violation specified in subd. 3, | 


license or certificate may be temporarily 
suspended prior to conviction, without 
notice. 

A. B. No. 163 makes the registration fee 
for light delivery cars $6 instead of $12 
for trucks weighing 1800 pounds or more, 
unladen, and less than 4000 pounds, 40¢ for 
each 100 pounds and for each tractor of 
any weight and _ trucks 


pounds. 


Property Taxes.—S. B. No. 68 relates to 


assessment of property and collection of | B 
ne Was : | Approved December 23, 1935. 


special tax and school districts, and to sale | 


taxes in towns of Westchester county, to 


and transfer of tax liens. 


S. B. No. 69 empowers Westchester county | 


supervisors to appropriate moneys to make 


survey of property erroneously and illegally | 


assessed and providing for reassessment. 

S. B. No. 70 requires each town and city 
of Westchester county to pay to 
tionate share of taxes and assessments due 
and relative to payment of balance. 

S. B. No. 74 provides that all real prop- 
erty subject to taxation shall be assessed 
at the full “annual income” value thereof. 

S. B. No. 76 permits any owner of prop- 
erty used for cemetery purposes, 


poses before taking title thereto, to waive 
right to exemption from taxation under 
section 4. 

S. B. No. 117 strikes out provision ex- 
empting cemetery property from taxation 


sonal as well as real property of cemetery 
religious, 
tions shall be exempt. 


> Br 


|or reduction of unpaid taxes, hereafter, as 


No. 34 authorizes Steuben county | poses a constitutional amendment restor- 


; : |ing the uniform rule of taxation. 
to payment of rights-of-way for state high- | 





nh tr ito March 
weighing 4000) 
pounds or more, unladen, 80¢ for each 100 | 


county | 
treasurer each month as collected propor- | 


or any | 
person purchasing property for such pur- | 


No. 124 provides for cancellation | 
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well as heretofore levied on real property 
by a municipality, for the collection of 
which no sale has been made. 

S. B. No. 227 and A. B. No. 210 continue 
until July 1, 1937, the tax on estates oj 
residents and non-residents Prescribed by 
Chap. 359, Laws of 1933. 

A. B. No. 88 provides notice of tax lien 
sales must be sent by registered mail ty 
owners of record or, if names or addresse; 
are not known, must be published at least 
3 times in 60 days preceding date of sale, 
in 2 local papers. 


OHIO 


Alcoholic Beverage Taxes.—yxH. B. No. 
583 requires all beer sold in containers to 
bear State tax stamps. Approved December 
25, ¥935. 

Amusement Tax.—y%H. B. No. 574 ex. 
tends the 3% excise tax on gross receipts 
of amusements to March 31, 1937. Ap. 
proved December 23, 1935. 

Motor Vehicles.—S. B. No. 393 repeals 
S. B. No. 386, 1st Special Session, 1935, 
which provided for the levying of a $25 
inspection fee on automobiles purchased 
outside the State. Passed both houses. 

H. B. No. 625 amends S. B. No. 38% 
above to exempt used automobiles. 


Property Taxes.—S. J. R. No. 55 pro- 


*S. B. No. 374 permits subdivisions by 


| majority vote to move debt levies outside 


the 10-mill limitation. Approved December 


| 20, 1935. 


of omnibusses carrying seven or more pas-| 


H. B. No. 21 provides that deposits of 


| persons.in national banks shall be taxed 
| 5/20 of 1% semi-annually upon the amount 
cation or suspension of license or certifi- | 
hearing shall be prior | 


of such deposits held April ist and Oc- 
tober Ist. 

H. B. No. 606, authorizing the Tax Conm- 
mission and Attorney General to collect 
delinquent taxes, was killed in the House, 


| January 9, 1935. 


Sales Tax.—H. J. R. No. 55 proposes a 


| constitutional amendment exempting food 


from sales tax, to be submitted at the 
May, 1936, primary. 

%*H. B. No. 572 extends the sales tax 
31, 1937, and makes the con- 
sumer liable for refusal to pay the tax. 
Approved December 20, 1935. 

%*H. B. No. 590 levies an excise tax on 
the storage, use or consumption of tangible 
personal property bought outside Ohio. 


OREGON 


Sales Tax Referendum.—On January 3, 
1936, the Retail Sales Tax passed at the 
last session of the Legislature will be sub- 
mitted to the people. 


RHODE ISLAND 


The regular session of the 1936 Legis- 
lature convened on January 7, 1936. Fol- 
lowing are bills which have been intro- 
duced: 

Common Victualler’s License. —H. B. 
No. 543 requires that common victualler’s 
licenses may be issued only to American 
citizens. 

Horse Racing.—H. B. No. 548 amends 
Section 12 of Chapter 2086 of the Public 
Laws, 1934, giving state 6 per cent of bets 


| and breakage and allows 6 per cent of bets. 
in New York City and providing that per- | 


Public Utilities—H. B. No. 516 repeals 


‘ ‘ty. ,| Section 26 of Chapter 38 of the General 
charitable and similar corpora- | 


Laws, entitled “Of the Board of Tax Com- 
missioners and of a State Tax Upon Cor- 
porations.” Repeals the gross earnings tax 
on public utilities. 
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DITTO MAKES 
COPIES direct 


from your original 
writing, typing or 
drawing... 


OU use no stencil and no type 

when you use Ditto, and there is 
no carbon to pack. Simply typewrite, 
write or draw with Ditto ribbon, 
pencils or inks on ordinary bond 
paper, take that original to Ditto and 
make your copies. 


Ditto reproduces eight colors in 
One operation, on tissue or card 
stock, and on any size sheet up to 
20 x 32 inches. Ditto is saving money 
every day for large and small con- 
cerns in every line of business. It 
will pay you to investigate what Ditto 
can do for you. 


Fee! Ge 


Write for our 
booklet “‘Copies— 
Their Placein 
Business.’’ It tells 
fully how Ditto 
will save money in 


your business. 


Please send me your new book ‘‘Copies— 
Their Place In Business’’ telling how Ditto 
will save money in my business. No obligation. 


Concern— 
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DITTO, ine. 


2245 W. HARRISON STREET 
CHICAGO - - ILLINOIS 
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SOUTH CAROLINA 


First Special Session 


A special session of the 1935 Legislature 
convened December 10, 1935, and adjourned 
December 21, 1935. No tax measures were 
passed and approved as a result of this 
session. 


Regular Session 


The regular session of the Legislature 
convened on January 14, 1936. The follow- 
ing tax bill has been introduced: 


Chain Stores.—H. B. No. 1320 imposes 
a graduated license tax on chain stores 
beginning with $1 on first store and in- 
creasing to $500 on 22 stores or over. 
Revenue to supply free textbooks in public 
schools. 


VERMONT 


The special session of the Legislature 
convened on December 10, 1935, and ad- 
journed on January 24, 1936. Tax measures 
passed and approved at this session which 
have not previously been reported follow: 


Car Companies.— x H. B. 45 provides for 
the payment of tax on December 31 instead 
of December 1 in each year.—Approved 
January 23, 1936. 


Cooperative Marketing Associations.— 
*H. B. 38 repeals the provision affecting 
cooperative marketing associations where- 
by they paid only an annual fee of $10 in 
lieu of all other taxes.—Approved January 
23, 1936. 


Income Tax—lInterest on Money Loaned 
Within State—y,H. B. 28 repeals Sec. 873 
(a) of the Public Law exempting interest 
received from money loaned within the 
state and specifically makes it subject to 
the tax.—Approved January 23, 1936. 


VIRGINIA 


The Legislature convened in regular ses- 
sion on January 8, 1936. Following are tax 
bills which have been introduced: 


Alcoholic Beverages.—H. B. No. 12 ex- 
cludes counties or localities which have 
voted or may vote for local option from 
receiving any of the funds derived from 
liquor tax. 


Motor Vehicles.—H. B. No. 9 reduces the 
fee for certificates of registration and li- 
cense plates for certain motor trucks owned 
and used by farmers exclusively for farm 
work and transportation of products for 
the farm to market and mill. 

H. B. No. 21 amends and re-enacts Sec- 
tion 35 of Chapter 342 of the Acts of 1932, 
designated and cited as the Motor Vehicles 
Code of Virginia in relation to registration 
fees. Increases tax on heavy trailers at- 
tached to trucks; provides that when gross 


weight is more than 500 pounds the person | 


operating same must secure license cover- 
ing the actual carrying capacity or gross 
weight. 


Property Taxes.—S. B. No. 13 amends 


|and re-enacts section 188 of the Tax Code 
|of Virginia in relation to the taxation of 


merchandise. 
H. R. No. 8 requires the boards of su- 
pervisors or other governing bodies of the 


| counties to release upon certain conditions 
the liability for interest, penalties and ac- 


crued costs on unpaid county and district 
taxes upon real estate for the year 1935 
and all previous years, and to release offi- 


|cers charged with the collection of such 
| taxes from liability for such interest, pen- 
|alties and costs, upon certain conditions. 


H. B. No. 17 amends and re-enacts Sec- 
tion 251 of the Tax Code, relative to liens 
upon rent of real estate. 
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tributions to modern office efficiency. 
Ditto makes all necessary copies 
for the complete order transaction 
from one writing. There is no rewrit- 
ing, therefore, there can be no errors. 
The Ditto method is so flexible and 
widely adaptable that any business 
can use it and profit from it. A 
thorough investigation of your sys- 
tem by a Ditto representative costs 
nothing and may save you much. 


Write for our 
folder “Ditto for 
Order and Billing 
Ir tells 
fully how Dittocan 


Systems.’’ 


help to solve your 
order problems. 


Please send me your folder ‘‘Ditto for Order 
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help me solve my order problems. 
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(Continued from page 117) 


transfer of rights to stock. In 1925, the appellee company 
was in default in the payment of principal and interest 
on its outstanding bonds. A bondholders’ protective com- 
mittee was organized and bonds were deposited with it, 
the bondholders conveying legal title to the members of 
the committee. Upon approval by the committee of a 
plan for reorganization and when the time within which 
a bondholder could withdraw his bonds had expired, no one 
had a right to receive stock for bonds under a plan of re- 
organization until the plan was approved by appellee. 
When the plan was approved by appellee, a right to receive 
stock was vested in the owners of the title to the bonds 
who would be and were members of the committee. Since 
the right to receive the stock was not vested in the bond- 
holders, they could not transfer such right, and conse- 
quently were not taxable under Schedule A-3 of the 1926 
\ct for an alleged transfer of rights to receive stock by 
reason of the issuance of the stock to the bondholders’ 
committee. 

Minute order and judgment by the trial court consti- 
tuted a sufficient general finding of fact where the minute 
order stated, “Further, the case having been submitted on 
stipulated facts, no findings of fact or conclusions of law 
are necessary."—U. S. Circuit Court of Appeals, Ninth 
Circuit, in John P. McLaughlin, as United States Collector 
of Internal Revenue, First District of California v. Coos Bay 
Lumber Company, a Corporation. No. 7832. 

Decision of U. S. District Court affirmed. 


Subpoena Issued by Board of Tax Appeals—Validity.— 
Subpoena duces tecum issued by the Board of Tax Appeals 
was proper and not in violation of the Fourth Amendment 
of the Constitution regarding unreasonable search and 
seizure, where the papers involved related to the good 
faith of a sale as to which a loss was claimed by a tax- 
payer and was disputed by the Commissioner. The subpoena 
was also proper in so far as it demanded the production 
of specific records, the question of the admissibility of 
which must be left to the Board. The subpoena was im- 
proper in making a blanket demand for the production 
of the minutes of the respondent company for the years 
1931 and 1932. ‘‘Lacking specification as it does, the para- 
graph [twenty-fourth paragraph of the subpoena] is vio- 
lative of the rights of the Union Trust Company under the 
Fourth Amendment, and the production of the records de- 
manded by it will not be ordered.”—U. S. District Court, 
West. Dist. of Penn., in United States of America and Guy 
T. Helvering, Commissioner of Internal Revenue v. The Union 
Trust Company of Pittsburgh. No. 835. Miscellaneous. 


Taxable Income.—Commissioner’s determination that the 
petitioner is taxable on amounts received in 1927 and 1928 
from a corporation under resolutions setting forth that 
the amounts were paid as commissions on sales equivalent 
to one-fourth of 1 per cent is not overcome by testimony, 
unsupported by records, that the petitioner spent these 
amounts in behalf of the corporation for Christmas basket 
funds, labor unions, prize-fight tickets, and political organi- 

zations for campaign purposes. “It is not enough for 
petitioner to say that, as to money admittedly received and 
chargeable to him as income, he has disbursed the same 
for the account of his master and in the same breath to 
say that he cannot remember the amounts, the dates, or the 
persons to whom he paid it.”—U. S. Court of Appeals for 
a District of Columbia, in Charles J. O’Laughlin v. Guy 


< 


. Helvering, Commissioner of Internal Revenue. No. 6494. 
Decision of Board of Tax Appeals, 30 BTA 1326, affirmed. 


Tax-Exempt Organizations.—Golden Gate Bridge and 
Highway District of California was organized for the 
purpose of constructing and maintaining a bridge over the 
Golden Gate, and to that end was granted power to levy 
taxes and fix tolls. These functions were governmental. 
During the taxable year (1929) the petitioner as attorney 
for the District was an officer of the District and his sal- 
iry, as such, is exempt from Federal income tax. His office 
was created by a statute which defined his duties, he gave 
bond for faithful performance, he took an oath of office, 
and his salary was fixed.—U. S. Circuit Court of Appeals, 


Ninth Circuit, in Commissioner of Internal Revenue v. George 
H. Harlan. No. 7748. 


Decision of Board of Tax Appeals, 30 BTA 804, affirmed. 
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Trusts—Taxable Income of Beneficiaries—Under the 
terms of a will, a trust of the entire estate of the decedent 
was created, whereby decedent’s wife was to receive one- 
half the trust income, free of all taxes, which were to be 
paid out of the entire income of the estate. The court 
holds that the beneficiary’s income for 1928 should include 
1926 and 1927 Federal income taxes paid for her by the 
trustees in 1928. Her 1928 income did not include 1925 
additional Federal income tax paid for her in 1928 by the 
trustees, which tax had been unlawfully assessed and 
collected and was refunded to her in 1929, and by her re- 
turned to the trustees. However, since the trustees had 
deducted the amount of this tax in determining the 1928 
income of the trust, her distributive share of such income 
should be increased by one-half of such erroneously de- 
ducted tax. Corresponding adjustment should be made for 
1929 by elimination of the item from the distributable 
income.—U. S. Circuit Court of Appeals, Second Circuit, 
in Sarah A. Bergan and Margaret L. Goggin, Administra- 
trices of the Goods, Chattels and Credits of Kate A. Johnson, 
Deceased v. Commissioner of Internal Revenue. 

Decision of Board of Tax Appeals, 31 BTA 526, reversed 
in part. 

Valuation of Stock.—Where, in 1923, the petitioner in 
the reorganization of a corporation exchanged 4,999 shares 
of stock in the old corporation, which had a March 1, 1913, 
value of $4,768,965.64, for 9,998 shares of no par value com- 
mon stock in the new reorganized corporation and 
$3,655,518.25 in cash, it is held that on the evidence the stock 
in the new corporation did not have a readily realizable 
market value at the time received by petitioner, and that 
no taxable gain resulted from the transaction. Unless the 
stock in question could have been sold “at a fair price, 
reasonably approximating its intrinsic value, the stock can- 
not be said to have readily realizable market value.”—U. S 
Circuit Court of Appeals, Seventh Circuit, in Commissioner 
of Internal Revenue v. Mollie Netcher Newbury, Trustee of 
Estate of Charles Netcher, Deceased. 

Decision of Board of Tax Appeals, 31 BTA 8671, affirmed 


Waivers.—Waiver as to 1924 and 1925 income taxes was 
valid to toll the running of the statute of limitations as to 
assessment and collection where the stipulation before th« 
3oard of Tax Appeals set forth that the petitioner “exe- 
cuted” the waiver. Inasmuch as “execution” includes ‘“‘de- 
livery,’ there was no merit in the petitioner’s contention 
that the waiver was not delivered to or filed with the Com- 
missioner. Nor was it necessary that the Commissioner’s 
assent in writing be shown, on the authority of Commis- 
stoner v. Hind, 52 Fed. (2d) 1075. Nor is there merit in 
the petitioner’s contention that the waiver was invalid be- 
cause it provided only for “assessment” within a certain 
time, but was silent as to “determination.” 

Commissioner’s notice of deficiency as to 1924 and 1925 
taxes was not ineffective because addressed with an in- 
correct name, where the stipulation shows that it was sent 
to the correct address, that it was delivered to the peti- 
tioner, and that it was accepted by him.—U. S. Circuit 
Court of Appeals, Ninth Circuit, in The McCarthy Com- 
pany, a Corporation v. Commissioner of Internal Revenue. No. 


7638. 


Unpublished memorandum decision of Board of Tax Ap- 
peals affirmed. 


The International Tax Problem 
(Continued from page 88) 


various governments to do this. The group of tax 
administrators represented in the Fiscal Committee 
of the League of Nations have not made their recom 
mendations for the purpose of giving a special favor 
to business enterprises at the expense of their re- 
spective countries. They have done it because they 
have recognized that excessive taxation (and double 
taxation is generally excessive taxation) is a deter- 
rent to business enterprise which will result in de- 
creased incomes and decreased tax revenues to their 
countries. Any sacrifice of present revenues will be 
made up through the increased revenues to be 
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derived from the adoption of a sound and reasonable 
tax policy. Governments do not get their revenues 
from virtually barring business activity through ex- 
cessive taxation, nor do they make jobs and give 
employment, comfort and wealth to their people by 
tax policies which discourage and impede business. 

3efore I close, I might mention very briefly a few 
technical points in our own government’s dealing 
with questions of the foreign tax credit. 


(A) Article 131-8 of Regulations 86 presents a 
new formula for computing the limitation on credit 
for foreign taxes under Sec. 131 (f). Someone in the 
Bureau discovered an abstruse reading which might 
be given to this section to justify this more compli- 
cated formula to give somewhat less credit than was 
allowable under former regulations. The fact that 
the old formula had been repeated in successive regu- 
lations for many years, and that the law had been 
repeatedly re-enacted without change while those 
regulations were in effect is given no weight as 
against the chance to get a few additional dollars 
from the taxpayer. Furthermore, the new regulation 
is to be considered as retroactively applicable to past 
years. 


(B) A recent decision (I. T. 2909—I. R. B. 
XIV-32) holds that the duty imposed on “annual 
profits of mining companies” by the Quebec Mining 
Act is not an income tax, and may not be claimed as 
a credit against United States income tax under 
Section 131 of the Revenue Act of 1934. The argu- 
ment seems to be that, since this Canadian tax is 
based on ore “sold, utilized, or shipped” it is not an 
income tax under our Constitutional definition, and 
so may not be claimed as a credit against our U. S. 
income taxes. Perhaps we may now expect the 
Bureau to search each foreign income tax law and 
procedure to find where each, at some point, departs 
from our constitutional standard. Perhaps it may 
hope thus to avoid the right to foreign tax credit 
which our law for years has given. It is hard to 
believe such a standard is correct when we know that 
our government has collected and retained many 
millions of dollars of income taxes under provisions 
of our laws or regulations, which. our courts have 
declared unconstitutional, and that it still continues 
to report them as being collections of income taxes. 


(C) The Treasury Department has been pressing 
an attempt to collect taxes from non-resident aliens 
on profits from sales of securities by or for them on 
our stock exchanges. It gets little co-operation from 
the English and others who do not recognize capital 
gains as tax income. The Hollander can see no 
obligation to pay a tax on a nominal dollar profit 
when the actual result to him in florins is a loss, due 
to the revaluation of our money. We also have diffi- 
culty in trying to collect taxes on profits of foreign- 
ers on their hedging transactions on our produce 
exchanges, without recognition by us of their con- 
current losses. 


Technically our Department may be right under 
our laws, but I doubt if it can obtain any material 
amount of taxes from such transactions, because 


THE INTERNATIONAL TAX 
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NEVER has interest in Dictaphone run so high as it does 
today. Businesses of every sort and size are turning to this 
modern dictating instrument—simply because it gets things 
done so quickly, smoothly, accurately and conveniently. 

Actual handling of correspondence is only the first of a 
long list of Dictaphone’s benefits. All day long, it lets men 
and their secretaries work, independent of each other's time 
and convenience. Try out Dictaphone in your office. 

A working demonstration costs you nothing. Just ask the 
Dictaphone office nearest you to call on you. Meanwhile, the 
coupon below brings you a mighty interesting booklet with- 
out cost—‘* What is An Office Anyway?” 


Exclusive Nuphonic reproduction 
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Supply Co., Minneapolis ' 1 Please send my copy of “‘What is An 
Thorpe Bros. Incorporated, ' Office Anyway? 

Minneapolis H 

BTN cesses tcceecmpens 
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avoidance or evasion is too easy. It seems to me it 
would be better by law, treaty, or regulations, to 
recognize this, than to drive the business from our 
country to our detriment. 


Rulings of the Bureau of 
Internal Revenue 


Accounting Methods.—Taxpayers, who employ the ac- 
crual method of accounting, should include in their returns 
the increment in value of United States savings bonds as 
income in each taxable year. The amount of income is 
based on the amounts set forth in the table of redemption 
values shown on the bonds. Although such income is ex- 
empt from normal tax, it is subject to surtax and to 
excess-profits and war-profits taxes.—G. C. M. 15875, XIV- 
50-7852 (p. 2). 


Basis for Gain or Loss, Depreciation, etc.—‘‘Allowed” 
or “allowable” depreciation deduction, whichever is greater, 
in a taxable year, is to be used for adjusting the basis for 
computing gain or loss, depreciation, etc., for subsequent 
years, regardless of any statute of limitations applicable to 
the year of deduction.—I. T. 2944, XIV-50-7853 (p. 4). 


Building and Loan Association Distributions—The 
amount by which the maturity value of stock in a building 
and loan association exceeds the amounts paid in by the 
taxpayer is income for the year in which the stock matures, 
notwithstanding the fact that the constitution of the or- 
ganization provides that a fixed rate of interest shall be 
paid to members withdrawing their shares before maturity. 

G. C. M. 15151 (1. R. B. XIV-28, 1), involving the taxable 
status of dividends credited to shareholders by a Federal 
savings and loan association, revoked—G. C. M. 15565, 


X1TV-52-7873 (p. 8). 


“Capital Assets.”—Stocks and bonds held by a trader in 
securities primarily for sale in the course of his business 
as a trader in securities, regardless of the period for which 
held, are not “capital assets” as defined in Section 101 (c) 8 
of the Revenue Act of 1932; and losses from sales or ex- 
changes of such stocks and bonds, as well as from stocks 
and bonds held by him for a period of two years or less as 
investments, are allowable only to the extent of his gains 
from other such sales or exchanges.—I. T. 2948, XIV-52- 
7872 (p. 10). 


Excise Tax on Toilet Preparations.—A contract for the 
sale of toilet preparations to the Veterans Administration 
was made before the effective date of the amendment of 
Section 620, 1932 Act, by Section 401, 1935 Act, exempting 
such sales from excise taxes. The contract is still in effect. 
The contract price includes the excise taxes, and provides 
for price adjustments on account of such taxes. An amount 
equal to the taxes in effect when the contract was made 
should be deducted from the contract price on all articles 
delivered under the contracts after September 30, 1935. 
It is for the contractors to establish their right to exemp- 
tion or refund.—Comptroller General's Opinion A-67334. 


Insurance Companies—Tax-Exemption.—Mutual casual- 
ty insurance company, exempt from Federal income tax 
under Section 101 (11), Revenue Act of 1934, and cor- 
responding provisions of prior acts, retains its exempt 
classification, irrespective of the fact that the company 
pays claims incurred by a member, by reason of injuries 
sustained by a third party, due to negligent operation of 
an automobile by the insured or his agent.—G. C. M. 15746, 
X1V-49-7843 (p. 5). 


Returns for Calendar Year 1935—The Commissioner of 
Internal Revenue announced today that income tax returns 
for the calendar year 1935 will be released to the public 
on January 2, 1936. Telegraphic instructions have been 
sent to all Collectors of Internal Revenue, 64 in number, 
authorizing them to commence distributing the forms on 
that date. The period for filing returns for the calendar 
year 1935 begins on January 1 and ends at midnight on 
on March 16, 1936. Ordinarily the time within which to file 
calendar year returns ends at midnight on March 15, but 
as that date falls on Sunday in 1936, the taxpayers may file 





February, 1936 








returns until midnight, March 16. To carry out the pro- 
visions of the Revenue Act of 1935, it will be necessary this 
year to file income tax returns in duplicate. The duplicate 
forms have been printed on green paper.—Press Release 
No. 66, dated December 31, 1935. 


State Taxes—Deductions for Such Taxes in Determining 
Federal Income Tax Liability: 


Michigan Gasoline Tax 

The gasoline tax imposed under act No. 150, Public Acts 
of 1927, as amended, of the State of Michigan is deductible 
as a tax in the Federal income tax returns of the owner or 
driver of the motor vehicle by whom the tax is paid and to 
whom it is not refunded. If the tax is added to or made a 
part of the business expenses of the taxpayer, it cannot be 
deducted by him separately as a tax.—I. T. 2945, XIV-51- 
7861 (p. 2). 





Oklahoma Consumers’ Tax 


The tax levied under the Oklahoma consumers’ tax law of 
1935 is deductible by the consumer for Federal income tax 
purposes. If the tax is added to or made a part of his 
business expenses, or is otherwise used to reduce net in- 
come, it may not be deducted separately as a tax.—I. T. 


2942, XTV-49-7841 (p. 2). 


Virginia Motor Fuel Tax 
The motor fuel tax imposed by the State of Virginia is 
deductible by the purchaser who pays it and to whom it is 
not refunded. If the tax is added to or made a part of 
the business expense of the purchaser, it may not be de- 
ducted separately as a tax.—I. T. 2943, XTV-49-7842 (p. 4). 


Status for Federal Tax Purposes of U.S. Citizen Resid- 
ing in the Virgin Islands.—A United States citizen residing 
in the Virgin Islands is required to return all of his income 
in the United States, from whatever source derived, except 
earned income from sources within the Virgin Islands. 
He is also required to return, in the Virgin Islands, income 
from all sources except income paid him by the United 
States. In his return in the United States he is allowed a 
credit under Sec. 131, 1934 Act, for income taxes paid or 
accrued to the Virgin Islands as to income received from 
the Virgin Islands, such taxes representing income taxes 
paid or accrued to a possession of the United States. Con- 
versely, as to his return in the Virgin Islands, income taxes 
paid to the United States on income derived from sources 
within the United States are an allowable credit against 
his liability in the Virgin Islands. I. T. 1454 (1-2 CB 180) 
revoked.—I. T. 2946, XTV-51-7863 (p. 4). 

Tax on Jewelry, etc.—In determining whether articles of 
jewelry are exempt under Sec. 609 of the 1934 Act because 
sold for less than $25, if orders provide that articles will be 
sold for certain prices including engraving, and the prices 
are $25 or more the articles will be taxable, but if after 
agreeing on the price of an article the retail jeweler re- 
quests that it be engraved, the amount charged for engrav- 
ing is not a part of the price, provided the engraving charge 
is invoiced as a separate item.—Summary of letter dated 
Dec. 10, 1935, to a taxpayer by D. S. Bliss, Deputy Com- 
missioner (symbols, MT: ST: LS). 


A “Model” Tax Law for New York 


(Continued from page 84) 


that render it undesirable and impossible of accom 
plishment. Under a coordinated Federal plan, each 
year the several states would be compelled to go, 
hat in hand, to the Federal Congress in the hope that 
they might be allotted adequate money with which 
to meet state and local expenses. No legislation, 
purporting to set up a permanent percentage or frac- 
tional method of distribution, or to apportion by 
population or wealth the receipts from the federally 
administered taxes, would provide more than an ap- 
pearance of an adequate safeguard to the states, for, 
like all legislation it would be subject to the con- 
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stantly changing sentiments, needs and whims of the 
Congress. Thus, in the last analysis, what the states 
might receive would depend entirely on what was 
left over after provision had been made to cover the 
Federal fiscal outlay and to provide congressional 
patronage and political benefits. The financial plight 
of the various local tax units since the State took 
over the administration and control of all personal 
property taxes and other revenues provides adequate 
proof of the immediate danger on this score. 

To a populous, commercial state like New York, 
such a system would be particularly obnoxious, in 
that it would tend to shift an even larger part of the 
cost of government from the less populous and wealthy 
states to taxpayers of the industrial centers. In 1934 
New York State, with only 10.2 per cent of the total 
population contributed 23 per cent of the total Fed- 
eral internal revenue receipts. Under a coordinated 
plan it is evident that this state would, in addition 
to the cost of Federal government that it already 
carries, be financing the purely internal operations 
of the governments of other states. 


Interstate Compacts 


T IS possible for the states to work out their fiscal 

and revenue problems independent of the Con- 
gress—by organizing into groups with like commer- 
cial, industrial and agricultural interests. Such a 
grouping of states, for uniform revenue and fiscal 
purposes, can be effected through an interstate 
compact. 


The Constitution of the United States in Article I, 
section 10, paragraph 3, permits interstate compacts 
to be entered into by the several states with the con- 
sent of the Congress of the United States. 

If such controversial questions as hours of labor 
and wages may be solved by a group of highly indus- 
trig alized states entering into a compact for such pur- 
pose, may not the same group of states, by an 
interstate compact, undertake to remove competitive 
inequalities by the enactment of uniform or model 
tax laws? 

Such cooperative action will, at the same time, 
avoid the objectionable consequence that, as has been 
indicated, must inevitably result from centralization. 


HE MODEL revenue and tax bill was prepared 

with the promotion of no special group or “busi- 
ness,” and the teachings of no particular school of 
economic or social philosophy in mind. It is pre- 
sented as an honest effort to solve in a practicable, 
fair-minded, just and unbiased way an important 
unanswered problem. While the result is, of course, 
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not perfect and many of the provisions must, of 
necessity, be controversial, yet its underlying motive 
is at least sincere. Its sole purpose is “equality,” 
an essential of any workable tax and revenue system. 





Amendments of Regulations 
Basis for Loss Upon Retirement of Assets 


The last paragraph of Article 23(e)-3 of Regula- 
tions 86 (interpreting the Revenue Act of 1934) is 
amended by T. D. 4612, XIV-51-7862 (p. 3) by sub- 
stituting for the last paragraph thereof the follow- 
ing, which amplifies and clarifies the provisions as 
to basis for loss upon retirement of assets: 


If the depreciable assets of a taxpayer consist of more 
than one item and depreciation, whether in respect of items 
or groups of items, is based upon the average lives of such 
assets, losses claimed on the normal retirement of such 
assets are not allowable inasmuch as the use of an average 
rate contemplates a normal retirement of assets both be- 
fore and after the average life has been reached and there 
is, therefore, no possibility of ascertaining any actual loss 
under such circumstances until all assets contained in the 
group have been retired. In order to account properly for 
such retirement the entire cost or other basis of assets re- 
tired, adjusted for salvage, will be charged to the deprecia- 
tion reserve account, which will enable the full cost or other 
basis of the property to be recovered. 

In cases in which depreciable property is disposed of due 
to causes other than exhaustion, wear and tear, and normal 
obsolescence such as casualty, obsolescence other than nor- 
mal, or sale, a deduction for the difference between the 
basis of the property (adjusted as provided in section 113 
(b) and articles 113(a) (14)-1, 113(b)-1 and 113(b)-2) and 
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its salvage value and/or amount realized upon its disposi- 
tion may be allowed subject to the limitations provided in 
the Act upon deductions for losses, but only if it is clearly 
evident that such disposition was not contemplated in the 
rate of depreciation. 

In the case of classified accounts, if it is the consistent 
practice of the taxpayer to base the rate of depreciation on 
the expected life of the longest lived asset contained in the 
account, or in the case of single item accounts if the rate 
of depreciation is based on the maximum expected life of 
the asset, a deduction for the basis of the asset (adjusted as 
provided in section 113(b) and articles 113(a) (14)-1, 
113(b)-1 and 113(b)-2) less its salvage value is allowable 
upon its retirement. (See articles 23(1)-1 to 23(1)-10). 


The paragraph displaced by the amendment read 
as follows: 


If an account reflects the cost or other basis of more 
than one item of property it will be presumed that the rate 
of depreciation used is based upon the average lives of 
such assets. Losses claimed on the normal retirement of 
assets in such a group are not allowable, inasmuch as the 
use of an average rate contemplates the normal retire- 
ment of assets both before and after the average life has 
been reached and there is, therefore, no possibility of ascer- 
taining any actual loss under such circumstances until all 
assets contained in the account have been retired. In order 
to account properly for such retirements the entire cost of 
assets retired, adjusted for salvage, will be charged to the 
depreciation reserve account, which will enable the full 
cost or other basis of the property to be recovered. If the 
taxpayer by clear and convincing evidence shows that 
assets are disposed of before the expiration of the normal 
expected life thereof, as, for example, because of casualty, 
obsolescence other than normal, or sale, losses on the re- 
tirement of such assets may be allowed, but only where it 
is clearly evident that such disposition was not contem- 
plated i in the rate of depreciation. In single item accounts 
or in classified accounts where it is the consistent practice 
of the taxpayer to base the rate of depreciation on the 
expected life of the longest lived asset contained in the 
account, the loss upon the retirement of an asset is allow- 
able (See articles 23(1)-1 to 23(1)-10.) 





liduciary Returns 

Article 142-1, Reg. 86, as amended, which relates 
to fiduciary returns, is further amended by Treasury 
Decision 4613, XTV-51-7864 (p.9) is further amended 
to require a copy of the will or trust instrument to 
be filed with the Collector with whom the return was 
filed instead of with the Commissioner of Internal 
Revenue. 

The eighth sentence of the next to the last para 
graph of Article 142-1 of Reg. 86 is amended to read: 

If, with respect to the first taxable year beginning after 
December 31, 1933, the copy of the will or trust instrument 
required by these regulations can not be filed at the time 
the fiduciary return is made without causing undue hardship to 
the fiduciary, such copy may be filed as soon as practicable 
thereafter with the collector with whom the return was 
filed but not later than six months after the time prescribed 
by law for the making of the fiduciary return (without re- 
vcard to any extension of time granted for the filing of such 
return). 

The next to the last paragraph of the same article 
is further amended by striking therefrom the fourth 
sentence from the end of the paragraph reading: 

If the copy of the will or trust instrument is not filed 
at the time the return is filed, then such copy shall be 


forwarded directly to the Commissioner of Internal Rev 
enue, Records Division, Washington, D. C. 


Net Income of Life Insurance Companies 
Articles 681 and 685 of Regulations 62, 65, and 69, 
and Articles 971 and 975 of Regulations 74 and 77, 
and Article 203(a)(8)-1 of Regulations 86 are 











February, 1936 


amended by T. D, 4615, XIV-52-7875 (p. 17), to 
provide that if a life insurance company pays inter- 
est on the proceeds of life insurance policies left 
with it pursuant to the provisions of supplementary 
contracts, not involving life contingencies, or similar 
contracts, the interest so paid shall be deductible, 
except that such deduction shall not be allowed as 
to interest accrued in any prior year to the extent 
that the company has had the benefit of a deduction 
of a percentage of the mean of the company’s liability 
on such contracts, by the inclusion of such liability 
in its reserve funds. 


Tax on Tobacco, Snuff, etc. 


Article 1 of Regulations 76 is amended by Treas 
ury Decision 4617, XTV-52-7882 (p. 32), as to ship 
ment or delivery of manufactured tobacco, snuff, 
cigars, or cigarettes for use as sea stores without 
payment of internal revenue tax under Section 317 of 
the Tariff Act of 1930 by striking out “only” and by 


adding at the end thereof a new paragraph reading 
as follows: 


The shipment or delivery of manufactured tobacco, snuff, 
cigars, and cigarettes under Section 317 of the Tariff Act of 
1930, hereinafter referred to in these regulations as sea 
stores, may also be made for consumption of such articles 
beyond the jurisdiction of the internal-revenue laws of the 
United States: (a) on aircraft clearing through customs en 
route to places beyond the jurisdiction of the internal- 
revenue laws of the United States; (b) on aircraft operating 
on a regular schedule in trade between one (customs) great 
district of the United States and another such great dis- 
trict, when the schedule requires operation outside the 
jurisdiction of the internal-revenue laws of the United 
States. 


State Tax Legislation, 1935 


(Continued from page 92) 


Ch. 313, Kansas Ch. 307, Minnesota Ch. 387, Mon- 
tana Ch. 88, Nebraska H. B. 1, North Carolina Ch. 75, 
North Dakota S. B. 262, H. B. 76, Oklahoma 
H. B. 121, Oregon S. B. 323, Tennessee Chs. 85 and 
86, and West Virginia Chs. 54 and 55. The period 
of redemption for future sales is lengthened by Ore 
gon Ch. 336 and Pennsylvania Ch. 415. 


Payment of delinquent taxes over a period of 
vears, generally with reduced interest or penalties. 
is authorized by fourteen states, viz., Arizona Ch. 30, 
California Ch. 313, Illinois H. B. 568, Indiana 
Ch. 166, Kansas Ch. 307, Maryland Ch. 387, Mon 
tana Ch. 149, Nebraska H. R. 78, New Jersey Ch. 42, 
New Mexico Ch. 133, Oregon Ch. --, Pennsylvania 
Chs. 52, 75, and 180, South Dakota Ch. 194, and 
Washington Ch. 166. 


Exhibit A 
DISPOSITION OF PROCEEDS 


The following tabulation by states shows the disposition 
of the proceeds of each tax, with citation of law, subject. 
estimated annual receipts and disposition of proceeds ap 
pearing in the order named: 

Alabama 


H. B. 324—Revenue act; $24,000,000; State general and schools. 
H. B. 329—Oleomargarine; ......; State general. 


inn ; 
etn income; $2,500,000; Relief 15% and balance 


ral. 
Ch. °0-auusies: $1,500,000; Relief. 
Ch. 79—Horse racing : ; ; State general. 


state 
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Arkansas : : . 
Ch. 46—Horce Pr $150,000; Old age pensions % and chari- 
ties 3%. 
Ch. 56—Oleomargarine; .... 3 State general. 
Ch. 69—Wine; $100,000; Old age pensions. 
Ch. 109—Liquor; $1,250,000; State general $500,000; old age pen- 
sions $500,000; balance schools. 
Ch. 233—Sales ; $2,225,000; Schools 65%; state general 35%. 
Ch. 324—Utilities ; ; administrative. _ i 
Ch. 339—Dog racing; $106,000 ; old age pensions 4%, charities 3%. 
California 
Ch. 51—Oleomargarine; ......; State general. 
‘th. 329—Income; $8,250,000; State general. 
“h. 330—Liquor; $6,630,000; State and local. 
. 330—Beer and wine; $1,740,000; State and local. 
. 353—Corporations; $13,000,000; State general. 
“h. 355—Sales; $59,500,000; State a. 
. 358—Inheritance; $6,000,000; State general. 2 
. 362—Automobile; $6,875,000; Cities 25%; counties 1214%; road 
bonds 621%24%. ; 
*h. 515—Horse racing; ; Fairs; Relief; Un. of Cal. 
. 849—Chain stores; $2,250,000; State general. 
Colorado . 
Ch. 82—Beer; ; Old age pensions. 
Ch. 133—Inheritance; ... ; Probably state general. 
Ch. 142—Liquor; ; Old age pensions, 
Chs. 172, 189—Sales; $4,000,000; Relief $1,200,000; balance state 
general. 
Connecticut 
Ch. 104—Insurance ; $1,200,000; State general. 
Ch. 110—Poll tax; $1,500,000; Old age pensions. 
Ch. 198—Unincorporated business; $25,000; State general. 
Ch. 221—Corporations ; $550,000*; State general. 
Ch. 228—Gasoline; $6,000,000; Roads. 
Ch. 325—Cigarettes; $1,200,000; State general. 
Delaware 
S. B. 14—Horse racing; 
H. B. 14, 21—Miscellaneous; ; Diverts $400,000 from school 
fund, = from highway fund, and $839,059 from 
other funds to the general fund. 
308—Manufacturers ; ; State general. 
309—Merchants ; ; State general. 
360—Gasoline; $1,500,000; Roads. 


bates 


H. 
H. 
H. 
Flori 
Ss. 
= 
S. 
S 
Ss. 
H. 


B. 
B. 
B. 
B. 
B. 
B. 
B. 


a 
pp 


18—Oranges; ......; Orange advertising. 
19—Grapefruit ; ; Grapefruit advertising. 

20—Tangerines; ....; Tangerine advertising. 
724—Chain stores; $4,086,000; Schools. 
1038—Oleomargarine; State general. 
427—Gasoline; ; Continues 1 cent diversion. 
496—Liquor ; $2,000,000 ; 

..—Slot machines; $500,000; 


3—Highway funds; ; Diverts $2,000,000 for past due 
confederate pensions, school teachers’ salaries, and 
other uses. 
. 90—Beer; ; Schools. 
. 144—Liquors, etc.; ......; Schools. 
. 392—Oleomargarine; ......; State general. 
. 561—Malt extracts; ......; State general, 


. 132—Beer; ......; State general 14, schools %. 
12—Sales; $1,150,000; Relief $1,200,000; schools $50,000; 
balance % to state general and % to schools. 
30—Income; $1,170,000; State general. 
56—Inheritance; $25,000; State general 90; counties 10%. 
65—Mining; ; Schools. 


S. B. 207—Sales; $60,000,000; Relief Ki state 7 . 
S. B. 209—Utility sales; $7,000,000; Relief until Dec. 31, 1936; state 
general thereafter. 

Indiana 
H. B. 399—Liquor ; 


Iowa 
Ch. 75—Chain stores; ......; State general. 
Ch. 76—Income and sales; _......;_  Diverts $4,000,000 for relief. 
$500,000 to C. C. C. expansion, $3,000,000 to state general ; 
repeals provision alloting $6,000,000 to state general. 


; State general. 


Louisiana : 
Ex. Ch. 2—Utilities; .... 


..3 Administration. 
Ex. Ch. 10—Corporations ; 


; Diverts $400,000 to Un. of La. 
13—Milk; _.; Administration. 
- _15—Oleomargarine; ; State general. 
Ch. 130—Horse racing; ...... ; State general. 
Maryland 
Ch. 90—Inheritance; ..; Service bond issue. 
Ch. 188—Inheritance; ......; Diverts $350,000 to relief. 
Ch. 188—Sales; $4,100,000; Relief $3,500,000, old age pensions 
$1,500,000. 
Massachusetts _ ' 
Ch. 476—Gasoline; _ ..; Diverts $9,500,000 to state general. 
Ch. 480—Income, inheritance, corp.; $2,800,000; Probably state 
general. 
Michigan 
Ch. 161—Inheritance; 
Ch. 177—Chain stores; ; State general; formerly schools. 
Chs. —All taxes;_ ; All revenues except for highways and 
conservation purposes to be credited to qunesalt fund. 


; State general. 


Minnesota 
Ch. 86—Fire insurance; 
Missouri 
H.B. 198, 541—Sales; .....; Relief $6,000,000, old age pensions 
$2,500,000, care of county insane $2,400,000. 


; Firemen’s pensions. 


STATE TAX LEGISLATION, 1935 


Montana 
Ch. 26—Freight lines; 
Ch. 100—Motor lines; 
Ch. 157—Telegraph; ; 
schools 5%. 


; Schools. 
; Administration. 
; Relief 80%; state general 15%, 


Nebraska 
S. F. 14—Horse racing; . Se nen 

30—Aviation gas; ; Aviation fund. 

- 137—Poll tax; ......; Old age pensions. 

. 240—Fire insurance; $130,000 Firemen’s pensions. 

. 363—Gasoline; $3,000,000; Relief. 

- 128—Liquor ; $1,556,166; Relief 14; state general 14. 

- 174—Inheritance; ......; Continues diversion for relief. 


Nevada 


Ch. 160—Liquor; $250,000; Schools $100,000; University contingent 
fund $24,000; balance to relief. 


New Hampshire 
Ch. 22—Horse racing; 
ment of debt. 
Ch. 149—Beer; $300,000"; State general. 
H. B. 432—Inheritance; $187,500; State general. 
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New Jersey 
Ch. 291—Gasoline Permits diversion. 
Ch. 268—Sales; $35, 000 000: State general. 


Ch. 144—Hydro-electric ; 7 ; To state but a credit against state 
taxes on local units, 





New Mexico 
Chs. 10, 116—Corporations; $250,000; Relief. 
Ch. 72—Oil and gas; ; Administration. 
Ch. 73—Sales; ; Schools. 
Ch. 110—Oleomargarine; ; State general. 
Ch, 112—Liquor; ; Relief $250,000; balance schools. 


New York 
Ch. 33—Unincorporated business; $6,500,000; State general. 
Ch. 35—Pers. income; $22,000,000; State general. 
Chs. 36, 38—Insurance; $5,000,000"; State general. 
Ch. 37—Corporations; $6,000,000% ; State general. 
Ch. 40—Gasoline ; $16,250,000"; State general. 


North Carolina 
H. B. 32—Sales; $10,000,000 ; Schools. 
H. B. 32—Chain stores; $300,000; State general. 
H. B. 32—Income; $7,590,000; State general. 
H. B. 32—Franchise; $7,000,000; State general. 
H. B. 32—Inheritance: $750.000; State general. 
H. B. 32—Beer; $400.000; State general. 
H. B. 32— License; $2,400,000; State general. 
Ch. 328—Oleomargarine ; ; Administration. 


North Dakota 
Ch. 91—Boxing; 


; State general. 
Ch. 276 


Sales; $2,000, 000: Relief $500, 000; mothers’ pensions, old 
age pensions, blind pensions $100, 000; equalization fund 


$700,000 in 1935 and $1,950,000 in 1936; balance to state 
general. 


S. B. 175—Liquor; $500,000; State general. 
S. B. 304—Beer; $300,000"; Bond interest funds. 


Ohio : 
S. B. 2—Liquor; ; State general (at least a part). 


S. B. 186—Grain; > 5, ocal taxing districts, 
H. B. 334—Cigarettes; $4, ‘000, 000; Schools. 
Oklahoma 
H. B. 29—Gasoline; Diversion for debt retirement reduced 
from 40% to 150%. 
H. B. 45, 361—Cigarettes; $1,500,000; State general. 
H. B. 87—Oil: $7,500,000; State general 78%: county highways 
10%; schools 10%; administration 30%. 
H. B. 188—Oil; ; Administration. 
H. B. 192—Income, $1,400,000"; State general. 
H. B. 440—Sales; $5,000,000; State general. 
H. B. 511—Inheritance; $150, 000"; State general. 





Oregon 
Ch. 427—Liquor; ; State general, cities, counties, relief, 
pensions. 
H. B. 524—Highway funds; ; Diverts $575,502 to state general. 
Pennsylvania 
Ch. 86—Capital stock; $18,000.000; Relief. 


Chs. 90, 184 _~Documents; $2,500,000; Relief 1st 
year. 
Ch. 91—Corporate income; $12,675,000; Relief 1st year 
year. 
Ch. 155—Cigarettes: $5.000,000; Relief 1st year; general 2nd year. 
Ch. 181—Gasoline: $11.000,000; Relief Ist year; general 2nd year. 
Ch. 182—Intangibles ; $8.000.000: Relief 1st year; general 2nd vear. 
Ch. 183—Amusements; $3,000,000; Relief 1st year; general 2nd year. 
Ch. 314—Income; ; Schools. 
Ch. 9A—Liquor; ; Diverts $1.000,000 to relief. 
Ch. 11A—Highway funds; ; Diverts $2,000,000 to relief. 
Rhode Island 


Ch. 2250—All taxes ; All revenues except those exempted by 
constitution or held in trust to go to general fund. 
South Carolina 
Ch. 204—Wine; 
ties 20%. 
South Dakota 
Chs. 52, 205—Income; $500.000; State general 68%; schools 32%. 
Chs. 52, 205—Sales;: $3,000,000; State general 68%; schools 32%. 
Ch. 130—Horse racing; : State fair. 
Ch. 134—Liquor; $400,000; Relief. 
Ch. 196—Grain; : Local taxing districts. 
Ch. 203—Mining; $700,000: State general. 
Ch. 204—Chain stores; $300,000; Relief $300,000; 
general. 
Ch. 198—Insurance; 


Tennessee 
Ch. 170—Beer; $550,000; Schools: local uses. 
Ex. Ch. 5—Corporations ; $1,700,000; Probably state general. 
Ex. Ch. 24—Gasoline: ; Diverts 1 cent for general bonds. 
Ex. Ch. 41—ITInheritance: : State general. 
Ex. Chs. 46, 48—Cigarettes: $300,0008; Schools. 
Ex. Ch. 47—Carbonic acid gas; $30,000® State general. 
Texas 
Ch. 354—Slot machines; $750.000; 


year; general 2nd 


; general 2nd 


; State general 40% ; counties 40% ; municipali- 


balance state 


; Probably state general. 


Chs. —Miscellaneous: $5,000,000; P 
H. B. 455—Oil; $600,000": Administration. 
Utah 


Ch. 88—Inheritance; $285.000; Old age pensions. 
Ch. 43—Liquor ; ‘ State general, relief, etc. 
Ch. 90—Income; $800,000; State general ™%; Schools 34. 


Ch. 92—Sales; $2,550,000; Relief $2,000,000; balance to general fund, 
schools, etc. 


Ch. 62—Insurance; $500,000; State general. 
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Vermont 
Ch. 29—Poll tax; ......; Old age assistance 
Ch. 41—Highway funds; ; ..: Diverts $640, 156.25 in 1936 and 


$634,218.75 in 1937 for principal and interest on flood bonds, 
H. B. 377—Liquor; $160,000; State general. 
Washington 
Ch. 178—Income; $1,250,000; State general. 
Ch. 180—Sales; $6,600,000; Relief 17.91%; current school fund 


58.51%; state general 19.05%; state colleges and universi- 
ties 4.52% 


O- 
Ch. 180—Cigarettes ; $915,000; Relief 17.91%; current school fund 


58.51%; state general 19.05%; state colleges and universi- 
ties 4.52% 


Ch. 180—Fuel oil; 7ee50, 000; Relief 17.91%; current school fund 
58.51%; state general 19.05%; state colleges and uni- 
versities 4.52%. 

Ch. 180—Liquor; $950,000; Relief 17.91%; current school fund 
58.51%; state general 19.05%; state colleges and uni- 
versities 4.52%. 

Ch. 180—Compensating; $160,000; Relief 17.91%; current school fund 


58.51%; state general 19.05%; state colleges and uni- 
versities 4.52%. 


Ch. 180—Corporations; $675,000; Relief 17.91%; current school fund 
58.51%; state general 19.05%; state colleges and uni- 
versities 4.52%. 

Ch. 180—Conveyance; $57,500; Relief 17.91%; current school fund 


58.51%; state general 19.05%; state colleges and universi- 
ties 4.52%. 


Ch. 180—Admissions; $555,000; Relief 17.91%; current school fund 
58.51%; state general 19.05%; state colleges and uni- 
versities 4.52%. 

Ch. 180—Registration; certificates: $60.000: Relief 17.91%; current 
school fund 58.51%: state general 19.05%; state colleges 
and universities 4.52%. 


Ch. 180—Inheritance; $1,962,000; Relief 17.91%; current school fund 
58.51%; state general 19.05% 


; state colleges and uni- 

versities 4.52%. 

Ch. 180—Business; $2,796,000; Relief 17.91%: 
58.51%; state general 19.05% 
versities 4.52%. 

Ch. 180—Utilities; $718,500; Relief 17.91%; current school fund 
58.51%: state general 19.05%; state colleges and universi- 
ties 4.52%. 

West Virginia 

Ch. 6—PBeer; ; State general. 

Ch. 71—Horse racing: ; State general. 

Ch. 84—Sales; $7,000, 000; Schools. 

Ch. 84—Surtax; ; : Schools. 

Ch. 85—Gross income; ; State general. 

Ch. 99—Income: $1, 300, 000; State general. 


Wisconsin 
Ch. 15—ITnheritance; $400,000; 
Ch. 15—Income (1934); $3,000,0008; 
Ch. 15—Dividends (1933); $500,000; 
Ch. 226—Beer; .. ; State general. 
Ch. 505—Income (1935-6); $3,000.000; 
Ch. 505—Dividends (1935 -6): '$500 000; ; 
Ch. 505—Chain stores; $400,000; State general. 


Wyoming 


Ch. 74—Sales; $1,150,000; Relief $500,000; schools $287,000; balance 
: to general fund. 
Ch. 87 


Liquor ; ; Probably state general. 


current school fund 
state colleges and uni- 
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Hidden Taxes in Corporate Reorganizations, by Arnold 
R. Baar of the Chicago Bar and George Maurice Morris 
of the Bar of the District of Columbia. Published by the 
Foundation Press, 11 So. LaSalle St., Chicago. 547 pages. 
Price $10.00. 

The Revenue Act of 1924 contained one of the most 
ambitious technical undertakings found in the Federal stat- 
utes. Therein it was attempted to cover by specific pro- 
visions the tax effects of every conceivable form of corporate 
reorganization. One might say it was an attempt to reduce 
the tax aspect of reorganizations to a mechanical formula. 
When one surveys the bulk of the recent work by Messrs. 
Baar and Morris and notices therein the quantity of cases 
that have arisen under these statutes or if one counts the 
number of reorganization cases in one of the recent B. T. A. 
reports, say 29 B. T. A., one begins to doubt the efficacy 
of the specific in the statutory handling of a subject so 
complicated as corporate reorganizations. On the other 
hand, when one considers the innumerable number of re- 
organizations of various forms which have been consum- 
mated first, during the expansion years of the late ’20s, 
and secondly, in the depression years, and when one further 
considers the really small percentage which have become 
the subject of litigation, the inclination is to agree with 
Messrs. Baar and Morris that the statute has been a suc- 
cess. Whether a success or not, it has given them the 
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subject for a splendid book, one of the few books on 
income taxation that contains any creative thought. 


The subject is without doubt the most fascinating in 
income taxation. For the most part, this is due to the 
number of variants that are found in reorganizations. It 
is also no doubt due to this specific nature of the statute 
which, at least until the Gregory case, made somewhat of 
a mathematical game out of the molding of the plan of 
reorganization. 


The concept of “reorganization” has been so modified 
by the Gregory decision that a new work on the subject 
is timely. The effect of this decision, coupled with that 
in the Pinellas case and with ideas advanced by lower 
tribunals, as stated by the authors, has placed us “in a 
transitional stage of development which requires repeated 
takings of bearings to assure a safe course for the tax- 
payer.” The authors’ work will be without any question 
of great aid to tax practitioners in the taking of such bear- 
ings. This effect of the Gregory case is well recognized 
by the authors who discuss or cite it no less than twenty- 
six times. 

The book follows the orthodox method of treatment of 
income tax law. The statutes are followed by the appli- 
cable sections of the Regulations. Next, liberal excerpts 
from Committee reports and Congressional proceedings, 
and then a discussion of the principles involved, with 
thorough study of the cases. The footnotes are copious 
and in a number of the chapters a list of cases involving 
the subject matter which are not covered by the text or 
the footnotes are added as an addendum. It seems doubtful 
that any reorganization case has been overlooked. Few 
treatises on income taxation have so studiously presented 
the legislative and administrative background of the subject. 


Out of a total of eighteen chapters, the first six deal 
with the definition and scope of the term “reorganization” 
as used in the statute. This is followed by discussion of 
the definitions of other words used in the Act. The actual 
transactions of reorganization are next dealt with. The 
remainder of the book is devoted to the basis of property. 
Here, the authors have strayed somewhat from the sub- 
ject of reorganization and have treated the entire subject 
of basis and adjusted basis. 

The book justifies the “hidden taxes” part of its title 
in a number of directions. It discusses questions of re- 
organization and basis which are still undetermined by 
court decision. It warns of possible dangers in the evolu- 
tion of the statute, such as the remote possibility that 
the courts will interpret all exchanges which are not in 
themselves reorganizations (such as the exchange of stock 
for stock in a transfer of assets reorganization) as being 
without the statute. It makes certain very practical sug- 
gestions. An example of the latter is the suggestion that 
the basis of all assets of the transferring company should 
be investigated by the transferee company prior to the 
making of the reorganization plan. 


The authors are handicapped by the lack of number and 
authority of decisions on foreclosure reorganizations and 
of no decision or rulings on 77B reorganizations. Problems 
that will arise in these kinds of reorganizations are how- 
ever noted throughout a goodly portion of the book. 


It is not needless repetition to state that too much care 
cannot be taken in the planning and carrying out of any 
reorganization. This is especially true at the present time 
when the Treasury, the Board, and the courts alike have 
critical eyes towards any reorganization plan. This is a 
book to which reference should be made as a preliminary 
to the formulation of every reorganization plan. Moreover, 
it is a book with which every lawyer having any contact 
with corporate problems should be familiar. 


METELLUS THOMSON, JR., Attorney at Law, Chicago. 


State Administration in South Carolina, by James Karl 
Coleman, Associate Professor of History and Government 
in The Citadel, The Military College of South Carolina. 
Published by Columbia University Press, New York City. 
299 pages. Price $3.50. 

The ordinary citizen who depends upon newspapers and 
partisan propaganda for information about his state’s gov- 
ernment is likely to be far afield from facts and to have 
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for Treasurers 


These and other data useful to 
executives responsible for profits 
are included in the new 200-page 


AMERICAN BUSINESS 
HANDBOOK 


This useful Handbook is being offered as an 
inducement to interest more executives in the 
Dartnell monthly magazine “American Business” 


(Combined with System). 


Send for FREE sample 


copy. If you like it, subscribe for 15 issues at the 
regular price of $2.50 and the Handbook will be 
sent to you for “good” measure. 
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by Robert H. Montgomery 


Counsellor-at-Law ; Certified Public Accountant 


COVERS corporation and indi- 
4 vidual income taxes, capital 
stock tax, excess profits tax. Only 
tax guide that gives you a// these 
features: Jegal and accounting 
viewpoints combined at every 
step; expert comments and counsel 
regarding application of each tax; 
specific recommendations of pro- 
cedure to follow; trustworthy in- 
terpretation of new or doubtful 
provisions. 


Here’s reliable help to use to 
see that every allowance is taken; 
to insure against errors; to guard 
against excessive exactions. 


Send No Money—S Days’ Trial 


No advance payment required 
—just fill in and mail approval 
form; Handbook will be sent at 
once. After five days either re- 
turn or remit $10.00, plus a few 
cents for delivery. 
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an erroneous opinion of desirable changes with respect to 
taxation and administration of the general governmental 
functions. 


The people of South Carolina are fortunate in having 
available Professor Coleman’s excellent descriptive analysis 
of the existing state administration and his suggestions 
for administrative and tax improvements in the light of 
modern political science. 


As in other states, the government organization has de- 
veloped into an unwieldy structure that lacks efficiency 
in operation and is supported by a system of taxation that 
is excessively complicated and inequitable. 

The value of Professor Coleman’s exposition of deficien- 
cies in the State’s government is enhanced by practical 
suggestions of remedy. 

The book presents principles of government that are 
applicable to other states, and hence it is of more than 
local interest and value. 


Fees and Other Non-Tax Revenues of Minnesota Local 
Units, by Arthur M. Borack and Gladys C. Blakey. Pub- 
lished by The University of Minnesota Press, Minneapolis, 
Minn. 144 pages. Price $1.00. 

The foreword by Professor Ray G. Blakey begins with 
the statement that “It is very desirable that the dark con- 
tinent of fees and other non-tax revenues in Minnesota be 
explored.” Indeed that could equally well have been 
averred with respect to such public charges in all the 
states. At any rate there has been offered a sample of 
what in the public interest might be accomplished along 
the same line in states other than Minnesota. 

The study has revealed incidentally a general lack of 
proper records, which cannot avoid having the effect of 
encouraging waste of public funds, if not outright dis- 
honesty. The slip-shod methods of accounting for fees 
and other similar charges by public officials handicapped 
the work of investigation, but notwithstanding an astonish- 
ingly large volume of pertinent statistics were collected. 

The study is divided into four principal parts: (1) Non- 
Tax Revenues of Minnesota Counties; (2) The Fee System 
and County Administration; (3) Non-Tax Revenues of 
Minnesota Cities; (4) Non-Tax Revenues of Villages, 
Towns, and School Districts. 

Aside from the revelation of the deplorably inadequate 
records kept of fees and similar collections, the study 
strongly indicates that the fee system of compensating 
public officials is undesirable from several standpoints, 
among them being that it results in illogical inequalities of 
compensation among officials in the same county and in 
extreme variation of costs of government in different 
counties. 

In addition to thirteen tables which provide the factual 
matter for the study, there are twenty-one appendix tables. 


For other sources of material on local governmental 
finance a comprehensive bibliography is provided. 


Tax Systems of the World. Sixth Edition, 1935. The 
Tax Research Foundation. Edited by Mayne S. Howard 
Published by Commerce Clearing House, Inc., Chicago. 
366 pages, 12 x 15 inches. Fabrikoid, $15.00. 

“We are pleased to announce to our readers the appear- 
ance of the new edition of this unique and valuable year- 
book of taxation. Following the pattern established in 
earlier editions, the Sixth again presents in 200 large scale 
tables a panoramic picture of the status of taxation the 
world over. Especially timely and important are the tables 
reflecting the many new tax laws and changes enacted 
by the Congress and the 56 sessions of the 47 state legisla- 
tures convening in 1935. The new edition has been con- 
siderably enlarged and enhanced by the inclusion of 19 new 
tables covering such matters as state estate and gift taxes; 
property tax exemptions; taxation of motor carriers; limi- 
tations on taxation; and the revenue produced by various 
types of taxation. The enclosed leaflet gives further details 
concerning the contents.’—Review from Taxbits, published 
by Tax Policy League, 309 East 34th Street, New York. 
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Real Property Taxation in the 
Fiscal System 


(Continued from page 75) 


tion of the taxes to be provided by the real estate tax 
can be determined by reference to the ratio of the 
value of real estate to that of total wealth, or by 
any other simple formula. 

3efore it can be demonstrated that not more than 
any certain proportion of the taxes should be con- 
tributed by the tax on real estate, consideration must 
be taken, among other factors, of the possibility oi 
the capitalization of the tax on land and of special 
benefits received by the owners of real property. 
The tax on land tends to reduce the net income of 
the owner and this fact can be taken into considera- 
tion in the price offered for the land by the 
purchaser; that is, the tax can be capitalized. The 
prospective buyer of land has before him alternative 
forms of investment, one of which is tax-exempt gov- 
ernment bonds. He has the opportunity to guage 
his offer so that the expected net return on his invest- 
ment in land will be at least as attractive as that 
obtainable from tax-free bonds. If his estimate o/ 
the net income proves to be correct, in effect he is 
virtually buying the land free of the tax existing at 
the time of purchase. Of course if he does not re- 
ceive the net income expected he suffers a loss, but 
the same would be true if he had made a mistake 
in any other kind of investment. The fall in the 
income from real estate, and not the tax upon it, is 
the fundamental cause of the difficulties of the own- 
ers of real property in a depression. Land values 
would rise and fall with changes in income producing 
power and cause undeserved gains and losses to own- 
ers, even if there were no tax on land at all. 


The fact that the owners of real property often 
receive special benefits from governmental expendi- 
tures further complicates the problem. The exist- 
ence of roads and streets, public schools, fire and 
police protection, refuse disposal systems, etc., con- 
tribute to the value of real estate. If public improve- 
ments and governmental services were suddenly 
removed, their relation to the income producing 
power of realty would be painfully evident. Un- 
doubtedly owners of real estate often are compen- 
sated in considerable measure by financial benefits 
from governmental services provided by means of 
their taxes. In view of these facts, the amount of 
tax relief which real estate interests say they ought 
to have must be heavily discounted, particularly if 
this relief means the adoption or continuance of a 
sales tax, as it has in certain states. 

If it is granted that too large a share of the rev- 
enue is obtained from the real estate tax, as I think 
it is in most states, it does not follow that it is justifi- 
able to lessen this share by making a sales tax a 
permanent part of a state tax system. It is hard to 
see how a tax system is made more equitable by 
resorting to a greater degree of regressive taxatiun. 
The way to lower the ratio of the taxes previded by 
the taxation of real property and at the same time 
advance toward a more equitable fiscal system is to 
obtain a large portion of the public revenue from 
taxes levied in accordance with ability. 
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